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PREFACE. 

IT is the object of the following pages to de

scribe the various functions and proceeclings of 

Parlimnent in a fonn adapted, as well to purposes 

of reference, as to a methoclical treahnent of the 

subject. The well-known work of l\1r. l-Iatsell 

abounds with Parlimnentary learning, and, except 

where changes have arisen in the practice of later 

years, is deservedly regarded as an authority upon 

all the matters of which it treats. Other works 

have also appearecl, upon particular branches -of 

Parlimnent.ary practice ; or with an incidental 

rather than direct bearing upon all of the1n: but 

no general view of the proceeclings of both houses 

of Parliament, at the present time, has yet been 

published; ancl it is in the hope of snpplying son1e 

part of this acknowledgecl deficiency, that the pre

sent Treatise has been wTitten. 

A then1e so extensive has only been confined 

within the limits of a ~ingle vohnne, by exclnding 
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or rapidly passing OYPr such points of constitu

tional law and history as are not essential to the 

explanation of proceedings in Parlimnent; and by 

prefrrring briPf state1nents of the general result 

of preccdPnts to a lengthened enumeration of the 

prccrdPnts theinselYes. Copions rcferences are 

gin·n, throughout the "·ork, to the Journals of 

hoth houses, and to othcr original sources of infor

mation : but qnotations have been restricted to 

resolutions and standing orders, to pointed autho

rities, and to precedents which serve to eluci

datc any principie or rule of practice better than 

a n1orc general state1nent in the text. 

The arrangement of thc work has been designecl 

'"ith a Yiew to adYance fron1 the n1m·e general to 

thc particular and distinct procecdings of Parlia

mcnt, to a,-oid repetition, and to prevent any 

confusion of separate classes of proceedings: ancl 

rach suhject has been treated, by itself, so as to 

prrsent, first, thc rules or principies; secondly, 

tlw authoritics, if any be applicaLle; and, thirdly, 

t lw particular precedents in illustration of the 

practi<"'P. 

As thc last cdition of l\Ir. Hatsell's \York was 

puhli~lu"d in 1818, tlte prccedents of proceeclings 

in t lw 11 ow.;p of Commons havP f;Cnerally he en 
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selected fron1 the J ournals of the last five and 

twenty years, except where those of an earlier 

date were obviously rrwre appropriate. But as 

the precedents of the House of Lords had not 

been collected in any previous work, no lhnitation 

has been observed in their selection. 

It only re1nains to acknowledge the kind assist

ance which has been rendered by many gentlemen, 

who have cominunicated their knowledge of the 

practice of Parlia1nent, in their severa! o:fficial 

departinents, with the utlnost courtesy: while 

the Author is under peculiar obligations to 

l\1r. Speaker, with whose encouragement the work 

was undertaken, and by whose valuable sugges

tions it has been incalculably improved. 

House of Commons, 
l\f a y 2d, 1844. 
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BOOK l. 

CONSTITUTION, PO,VERS, AND PRIYILEGES 

OF PARLIAl\IENT. 

CHAPTER l. 

PllELil\li NAllY VIEW OF THE CONSTITUEN'l' PARTS OF PAll

LL\l\IEXT: THE CllOWN, THE LORDS SPiniTUAL AND 

TE:\IPOllAL, AND TIIE KNIGIITS, CITIZENS, AND TIUR

GESSES; WITII INCIDENTAL llEFEllENCE TO TIIEIH. AN

CIENT IIISTORY AND CONSTITUTION. 

TnE present constitution of Parliament has been the Introductory 
Remarks. 

growth of many centurics. Its origin and early history, 
though obscured by the remoteness of the times and the 
imperfect records of a dark periocl in the annals of Europe, 
have been tt·aced back to the free councils of our Saxon 
ancestors. The popular character of these institutions was 
subvertecl, for a time, by the N orman Conquest; but the 
people of England were still Saxons by birth, in language, 
and in spirit, and gradnally recovered their ancient share in 
the councils of the state. Step by step the legislature has 
assumed its present form and character; and after many 
changes its constitution is now defined by-

" The clear and written law,-the deep-trod footmarks 
" Of ancient custom." 

N o historical inquiry has greater attractions than that 
which follows the progress of the British Constitution from 
the earliest times, and notes its snccessive changes and 
development; hnt the immediate objcct of thi~ work is to 

n 



Constitucnt 
par!:; of l' .u
Jiamcnt. 

l. The King 
or Quccu. 

2 TIIE cnow~. 

di~play Parliament in its prescnt fonn, and to de~cribe its 

various opcrations under cxisting laws and custom. Por 

this purpo~e, thc hi~tory of the past will often be adverted 
to; Lut more for the cxplanation of modcrn usage than on 

account of the interest of the inquiry itself. Apart from 

thc immediatc functions of P arliament, the general consti

tution of the British government is not within the design 

of this TrPatise; ami howe,·er great the temptation may 

he to digress upon topics which are suggested by the pro

cecdings of Parliament, such digressions will rarely be 

admitted. \Yithin these bounds an outline of each of the 

constituent parts of Parliament, with incidental reference 

to thcir ancient history and constitution, will properly 
introduce the consideration of the various attributes and 

proceedings of the legislature. 

Th e Imperial Parliament of the United Kingdom of 

Great llritain and lreland, is composed of the King or 

Queen, and thc three estates of the realm, viz. the Lords 

Spiritual, the Lords Temporal, and the Commons. These 
se,·eral powers collectively make laws that are binding 

u pon the subjects of the British cm pire; and, as distinct 

members of the supreme legi.slature, enjoy privileges and 
exercise functions peculiar to each. 

I. The Crown of these realms is hereditary, and the 

kings or qucens have e\·cr enjoycd various prerogatives, 

by p1 e~cription, eustom, and law; which assign to thcm 
thc chicf place in Parliament, and the sole executive 
power. llut as the colleetive Parliament is the supremc 

let,ris laturc, thc right of sucecssion and the prerogati,·es of 
the Crowu itsclf, are suhject to limitations and clmngc, by 
the conscnt and authority of thc king or quccn for thc 

time bcing, ami the three estates of the realm in Parlia

mcnt as~cmblccl. To thc ehangcs that have bcen cffected, 
at cliffcrcnt time~, in the legal succession to the Crown, it 
is nccclle~ s to rcfer, as th<> Hevolution of 1688 is a sufficicnt 

cxample. The power of Parliament O\'Cr thc Crown is 
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distinctly uHirmed by the statute law, and recognised asan 
important principie of the constitutiou. 

All the kings and quccns since the Revolntion have taken Coronatiou 

h · · b l · l l l " · d oath. an oath at t en· coronat10n, y w uc 1 t 1ey 1ave pronuse 
and sworn to govern the people of this kingdom, and the 
dominions thereto belonging, according to the statutes in 
Parliament agreed on, and the laws and customs of the 
sume." 1 The Act 12 & 13 \Vill. 3, c. 2, affinns "that the Limitations of 

. . f prerocrative. 
laws of England are the bn·thnght of the people ~thereo ; t:l 

and all the kings and queens who shall ascend the throne 
of this realm ought to administer the government of the 
same according to the said laws; and all their officers 'and 
ministers ought to serve them respectively according to 
the same." And the statute G Anne, c. 7, declares it high 
treason for any one to maintain and affirm by writing, 
printing, or preaching, "that the kings or queens of this 
realm, by and with the authority of Parliament, are not 
able to make laws and statutes of sufficient force and 
validity to limit and bind the Crown, and the descent, 
limitation, inheritance, and government thereof.'' 

N or was this a modern principie of constitutional law 
established by the Revolution of 1688. If not admitted 
in its whole force so far back as the great charter of King 
J ohn, it has been affirmed by Parliament in very ancient 
times. In the 40th Edw. 3, the pope had demanded 
homage of that monarch for the kingclom of England and 
land of Irel::md, and the arrears of 1,000 marks a year 
that had been granted by King J ohn to Innocent the 3d 
and his successors. The king Jaid these demands before 
his Parliament, ancl it is recorded that 

"The prelates, dukes, counts, barons, awJ commons, thereupon, af
ter full delibcration, answered and said with one accord, that neither 
the said King J ohn, nor any other, could put himself or his kingrlom, 
or people, in such suLjection without tlJcir assent; and, as it appears 
by severa} evidences, that if this was done at all, it was done with
out their assent, and against his own oath on his corouation," tltey 
resolved to resist the dcmands of the pope with all thcir power.2 

1 1 Gul. & 1\Iar. c. G. ~ 2 11ot. Parl. ~00. 

n 2 
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From the words of this record it wonld nppear, that 
,vhethcr thc charter of King J ohn submittccl thc royal 
prcrogativcs to Parliament or not, it was the opinion of the 
Parliamcnt of Edward 3, that e ven King J ohn had been 
bound by the samc laws which snbsisted in their own time. 

Th c samc principie had bccn laid clown by the most 
Ycnerablc authorities of the English law, before the limits 
of the constitution had bccome dcfined. Bracton, a judge 
in the reign of I-lenry 3d, declared that "the king mnst not 
be subjcct to any man; but to God and the law, becausc 
the law makes him king." 1 At a later pcriod, the learncd 
Fortcscuc, the lord chancellor of Henry 6 in his banish
ment, thus explaincd the king's prerogativc to the king's 
son: "A king of England cannot, at bis plcasure, make 
any alterations in the laws of the land, for the na.ture of 
his govcmment is not only rcgal but political." " li e can 
ncither make any alteration or change in the laws of thc 
real m without thc consent of thc subject, nor burthen them, 
against their will~, with strange impositions." 2 Later still, 
during the reign of Elizabeth, who did not suffcr thc royal 
prerogati,·e to be im.paired in her time, Sir Thomas Smyth 
affirmcd that "the most high and absolute power of thc 
real m of England consisteth in thc Parliamcnt ;" 3 and 
then procccdcd to assign to the Crown, cxactly the same 
place in Parliament as that acknowledged, by statutc, sincc 
the Rcvolution. 

N ot to multiply authorities, cnough has bccn said to 
provc that the R cvolution only defined the constitutional 
preroga ti,·cs of thc king, and that the Bill of Rights 4 was 
but a d{'elaration of thc ancient law of Eugland. 

1 Bracton, lib. 1, c. 8. 2 De Laudibus, Leg. Ang. c. D. 
3 De re-pu!Jlicil Anglorum, hook 2, c. 1, hy Sir 'fhomas Smyth, knt. 
• " That the prct .. n«lcd power of suspen«ling or ui!'pensing with laws, or 

the rxcc ut ion oflaw~, without cou!lcnt of Parliampnt, is illegal." "That levy
iug mouc·y for or to th e use of th c Crown, by prctencc of prerogativc, without 
g rant of l' nrliamr·nt, for lougc r time or in othP.r manncr thau thc samc is or 
¡;hall lJc g ran tt·d, is illcgal."-l st, 2d, und 4th articlcs of thc nill of Ri~ht!3. 
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The prerogatives of the Crown, in connexion with thc 
legislature, are of paramonnt. importance and dignity. The 
legal cxistence of Parliament results from the exercise of 
royal prerogative. As thc head of the church, the Crown 
virtnally appoints all archbishops ancl bishops, who form 
one of the three estates of the realm, and, as " lords 
spiritual," holcl the highest rank, after princes of the blood 
royal, in the Honse of Lords. All titles of hononr are the 
gift of the Crown, ancl thus the "lorcls temporal " ~lso, who 
form thc remainder of the upper house, have been created 
by royal prerogative, and their number may be increased 
at pleasure. In early times the summons of peers to 
attend Parliament depended entirely on the royal will; but 
their hereclitary titles haYe long since been held to confer a 
right to sit in Parliament. To a Queen's writ, also, even 
thc House of Commons o,.,re their election, as the repre
sentatives of the people. To these fundamental powers are 
adcled others of scarcely less importance, which will be 
noticecl in their proper place. 

II. The Lords Spiritnal and Temporal sit together and 
jointly constitnte the Honse of Lords, which is the second 
branch of the legislature in rank and dignity. l. The 
lords spiritual are thc archbishops and bishops of the Pro
testant Establishecl Church of England and four repre
sentative bishops of the Church of lrelancl. Before the 
Conquest the lorcls spiritual held a prominent place ili the 
great Saxon councils, which they retained in the councils 
of the N orman kings; bnt the right by which they haYe 
always held a place in Parliament, has not been agreed 
npon by the constitutional writers. In the Saxon times 
there is no doubt that they sat, as bishops, by virtue of 
their ccclcsiastical office; but accorcling to Selden, \Villiam 
the Conqueror, in the fourth year of his reign, first brought 
the bishops and abbots under the tenure by barony ;1 and 
Blackstone, adopting the same view, states that "\Villiam 

1 Tit. of Hon. part 2, s. 20. 

ll 3 

JI. The House 
of Lords. 

1 . Lords spi
ritual. 
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the Conqueror thought proper to ehange the spiritual 
temu·e of frank-almoign, or free alms, under whieh the 
bishops helJ their lands nnder the Saxon government, into 
the feudal or 1\ orman temu·e by barony ; and in right of 
snceession to those baronies, whieh were unalienable from 
their respective dignities, the bishops and abbots were 
allowed their seats in the House of Lords." 1 Lord Hale 
was of opinion that the bishops sit by usage ; and l\1 r. 
llallam maintains that the bishops of \Villiam the Con
queror were entitled to sit in his councils by the general 
enstom of Europe, which invited the superior ecclesiastics 
to sueh offices, ancl by the common law of England, whieh 
the Conq uest did not overtun1.2 Another view of the 
question is, that befare the dissolution of the monasteries, 
the mitred abbots had a seat in Parliament solely by virtue 
of their ten u res as barons; but that the bishops sat in a 
double capacity, as bishops andas barons.3 Their presence 
in Parlimnent, howe,·er, has been uninterrupted, whatever 
changes may ha ve been effected in the nature oftheir tenure. 

There are two arehbishops (of York and Canterbury) 
and twenty four bishops of the Clmreh of England, who 
have seats in Parliament.-t To these were added four 
bishop::; of the Church of Irelancl, on the union of that 
conntry with Grcat Britain, who sit by rotation of sessions, 
and represent the whole episcopal body of I reland in Par
liament.5 Of these four lords spiritual, an archbishop of 
the Church of Ireland is always one. 

2. The lords temporal are divided into dukes, mar
quesses, carls, viscounts, and barons, whosc titlcs are of 
diffcrcnt dcgrccs of antiquity and honour. Thc title of 
duke, thongh first in rank, is by no mcans the most an
cic·nt in this country. I t was a feudal title of high dignity 

1 1 C'omm. p. 100. 2 l\Iirldlc Ages, Yo l. iii. pp. G, 7. 
3 Hruly'A Tn·nti~<' on Convocntions, p. 120. 

• TJ,, Hi<~IJO)l of Soclor and ;lfan has no ~cat in Pnrliamcnt. 
~ :1!l .~ ·W GPo. !1, c. ft7 (Act of Union, nrt. 4); 40 Gco. :1 (Iri~l•) , c. 2D; 

:l k ·i \\"j)). ·1, (". ;¡¡' ~ .. j). ;d. 
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in all parts of Enrope, in very early times, and among the 
Saxons, duces (or leaclers) are freqnently mentionecl; but 
the title was first conferred aftcr the Conqnest by Ed
ward 3, upon his son Edwarcl the lllack Prince, whom 
he created Duke of Comwal1.1 Before that time the title 
had often been nsed as synonimous with that of count. 

lVlarquesses were originally lords of the marches or bor- J\Iarqucsses. 

ders, ancl derived their title from the offices held by them. 
In the German empire, the counts or graves of those pro-
vinces which were on the frontiers had the titles of mar-

cilio and margg1·avius in l.atin; of markgraf in German, 
and marcltese in ltalian. In England similar offices· and 
titles were anciently enjoyed without being attached to 
any distinct dignity in the peerage. The noblemen who 
governed the provinces on the borders of W al es and 
Scotlancl were callecl marcltiones, and claimed certain pri-
vileges by virt u e of their office; but the earliest creation 
of marquess as a title of honour, was in the ninth year of 
Richard 2. Robert de Vere, Earl of Oxforcl, was then 
created lVIarquess of Dublin, for life, and the rank assigned 
to him in Parliament by right of this new dignity, was 
immediately after the dukes, and before the earls.2 In 
the same reign J ohn Earl of Somerset was created l\1ar-
quess of Dorset, but was deprived of the title by Henry 4. 

In the fourth year of the latter reign the Parliament prayed 
the king to restore this dignity, but the Earl begged to 
decline its acceptance, because the name was so strange 
in this kingdom.3 

The title of Earl in England is equivalent to that of Eads. 

comes or count in other countries of Europe. Amongst 
the Saxons there were ealdormen, to \vhom the govern-
ment of provinces was committed, but whose titles were 
official and not hereditary. 4 That title was often used by 
writers indifferently with comes, on account of the simi-

1 Scld. Ti t. of Hon. part 2, s. !). 2D, &c. 2 lb. s. 47. 3 3 Rot. Parl. 488. 
4 Spelman, on Feuds and Ten u res, p. 13. Rrp. on Dignity of tl1e Pccrag<', 

1820, p. 17. 
B4 
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1arity of eharacter aml dignity denoted by those names. 

\\-hcn the Danes had gained ascendancy in England, the an

cient Dani~h title of eorle, which indicated a similar dignity, 

was gradually substituted for that of ealdorman. At the 
N orman Conquest the tit le of eorle or earl was in uni,·ersal 

use, and was so high a dignity that in the earliest charters 
of \\"illiam the Conqueror he styles himself in Latin, "Prin
eeps 1"' ormannorum," and in Saxon, Eorle or Earl of N or

maiHl y .1 After the Conquest the N orman na me of count 
distinguished the noblemen who enjoyed this dig·nity; from 
whence the shires committed to their charge have ever 

~ince bcen called counties.2 In the course of time thc 
original title of earl was revived, but their wives and peer
e~~es of that rank in their own right, have always retained 

the French name of countesses. 
Between the dignities of earl and baron no rank inter

vcned, in England, until the reign of Henry ü ; but in 

France the title of viscount, as subordinate to that of 
count, was very ancient. The great counts of that king

dom holding large territories in feudal sovereignty, ap
pointcd gO\·ernors of parts of their possessions, who were 

ealled vi~counts, or 'Cicecomites. Thcsc, eithcr by feudal 
gift, or by usurpation, often obtained an inheritance in thc 

<.listricts confided to thcm, ami transmitted the lands ami 
dignity .to thcir posterity.3 In England, the title of vis
l'Oilnt was first conferrcd npon .J ohn Bcaumont, Visconnt 

Beaumont, by Henry ü, in thc eightecnth year of his 
reign; and a place was a~signed to him in Parliamcnt, thc 

council, and other assemblies, abovc al! the barons.4 'fhc 
French origin of this dignity wa:-; cxemplified immediately 
aftcrward:-; by the grant of the viscounty of Bcaumont, in 
Francc, to thc samc pcrson, by King Henry, who then 
~ tyl ed him~elf king of France and England. The rank and 

precedcncc of a viscount were more distinctly defined by 

1 ~..J d. Tít. ll on. Jlilll '..! , !'. '..!. 
3 !'-dd . TJI. uf 11 u u. par l '..!, :, , 1 !l. 

~ :1 HPp. ou I>i ~n ity of thc Prerag(', 8G. 
4 ~cid. Tít. uf !Iou. parl :.?, !S. 30. 
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patent, in the 23d of Ilenry 6, to be abovc the heirs and 
sons of curls, and immcdiately after the earls themselves. 

Barons are often mentioned in the conncils of the Saxon Barons. 

king~, and in the laws of Edward thc Confessor were classed 
with the archbishops, bishops, and earls; but the name 
borc diffcrent significations, and no distinct dignity was . 
annexed to it, as in ]ater times. After the Conquest every 
dignity was attached to the possession of lands, which 
wcre held immediately of the king, subject to feudal ser-
vices. Thc lands which were granted by \Villfam the 
Conqueror to his followers descended to their posterity, 
who, by virtue of the baronies held by them, were ennobled 
by the dignity of baron. By the feudal system, every 
tenant was bound to attend the court of his immediate 
superior, and hence the barons, being tenants in capite of 
the king, were entitled to attend the king's court or coun-
cil ; but, although their presence at the king's council was 
part of the conditions of their tenure, they received writs 
of.sununons from the king, when their attendance was re
quired. At length, when the lands became subdivided, ancl 
the king's tenants were consequently more numerous and 
poor, they were separated into greater and lesser barons; 
of whom the former continued to receive particular writs 
of summons from the king, and the latter only a general 
summons through the sheriffs. The feudal tenure of the 
baronies afterwards became unnecessary to create the dig-
nity of a baron, and the king's writ or patent alone con-
ferred the dignity and the seat in Parliament. The con-
dition of the lesser barons, after their separation from their 
more powcrfu] qrethren, will be presently explained. 

On the nnion of Scotland, in 1707, the Scottish peers Represcntative 

l . d l . l J3 . . ] p peers of Bcot-were not ac nutte , as a e ass, to seats m t 1e ntls 1 ar- land. 

liamcnt; but they elect, for ea eh Parliament, sixt.ccn repre-
sentatives from their own body; who nmst be descended 
from anccstors who were peers at thc time of thc union. 
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Aud Ireland. U nder the Act for the legisla ti ve un ion with lreland, 

Lords ~piritual 
and te111poral 
form one body. 

which came into operation in 1801, the lrish peers clect 
twenty-Pight rcprc~entatives for ]ife from the peerage of 
I rcland. The puwer of the queen to add to thc number 
of 1 rish peers is suhjcct to limitation : she m ay make 

. promotions in the peeragc at all times; bnt she can on1y 
create a ncw lrish peer whene,·er three of thc peerages of 
1 rcland, which wcre in existen ce, at the time of the un ion, 
hm·e bccome extinct. But if it should happen that the 
numher of Irish peers- exc]usivc of those holding any 
peerage of the United Kingdom, which entitles them toan 
hereditary seat in the Housc of Lords-should be reduced 
to one hundred; then one new lrish peerage m ay be created 
as often as one bccomes extinct, or whcnever an lrish 

pecr becomes entit]ed, by descent or creation, to an here
ditary seat in the Imperial Parliament; the true intent 
and meaning of that article of union being to keep up the 
Irish pcerage to the number of one hundrcd. 1 

These, then, are the component parts of the House of 
Lords, of whom all pecrs and lords of Parliament, what
e,·er rnay be their title, ha,·e equal voice in Parliament; 
bnt none are permitted to sit in the house nntil they are 
twenty-one years of agc.2 

The two estates of lonls spiritual and lords temporal, 
thns constitnted, may originally ha ve had an eqnal voicc in 
all matters deliberated upon, ami had separate p1aces for 
their di~cussion ; but at a very early period they are found 
to constitute onc as~embly; and, for many centuries past, 
though rctaining their distinct character and denomina
tion~, thcy hm·c he<'n, practically, but one estate of the 
rca]m. Thns the Act of U niformity, 1st E1izaheth, c. 2, 

was passcd by the qllcen, the lords temporal, and the com
mons; for al1 thc ]ords spiritual disscntcd, and their names 
wcre omittc<l frum the Act. Thc lonls temporal are the 

1 Fourth nrt. of Union. 2 Lords' S. O. X o. D3. 
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hereditary peers of the realm, but the bishops are only 
lords of Parliament.1 Their votes are intermixed, and the 
joint majority of the members of both estates determine 
eYery qnestion ; but they sit apart, on separate bcnches, 
the place assigned to the lords spiritual being the upper 
part of the house, on the right hand of the throne. 

The Ilouse of Lords, in the aggregate, is now composed 
of 429 mem bers, who are distributed m their different 
classes, in the foll?wing manner : 

LORDS SPIRITUAL: 

2 archbishops (Canterbury and York). 
24 English bishops. 

4 Irish representative Lishops . 

Total 30 • 

Lon.ns TE::IIPORAL: 

2 dukes of the Llood royal. 
20 dnkes. 
20 marquesses. 

115 earls. 
21 viscounts. 

207 barons. 
16 representative peers of Scotland. 
28 representative peers of lreland. 

Total 429 

l l I. The last esta te, is that of the Commons, or knights, 
citizens, and burgesses. The date of their admission to a 
place in the legislaturc has been a subject of controversy 
among historians and constitutional writers; of whom so me 
have traced their claims up to the Saxon periocl, while 
others deny them any share in the government until long 
after the Conquest. 'Vithout entering minutely upon a 

· subject, which, although of the deepest interest, is no 
longer of constitutional import, a brief statement will 

1 See Lords' S. O. No. 44. "It would be resolved what privilcge noble
rnen and pccrs have, betwixt which this differcnce is to be observrd, that 
bi!'\hops are only lords of Parliamcnt, but not pccrs, for thcy nre not of 
tryal by nobility." 

III. The Com
rnons. 
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scn·c to unfold thc ancicnt character of the Housc of 
Common~, and to rcndcr its prcscnt constitution thc more 
intelligiblc. 

1 t is agreed by many writers of learning and autho
rity, that the commons fonned part of thc great synods 
or co nncils befo re the Conqnest; lmt how they were sum
moncd, and what degree of power they possesscd, is a 
mattcr of doubt and ohscurity. Under the Saxon kings 
thc forms of local gm·ernmeut were undoubtedly poptllar. 
Thc shire-gemote was a kind of connty Parliament, over 
"·hich thc ealdorman, or earl of the shirc (being himself 
elected to that office by the frccholders) presided, with the 
bishop, the shire-geric,·e (or sheriff'), and the assessors 
appointed to assi~t thcir deliberations u pon points of law. 

A shire-gemote was held twice a-year in every county, 
when the magistrates, thanes, aml abbots, with all the 
clerg:y and landholders, were obligcd to be present; and a 
variety of business was transacted; but the procecdings of 
thesc asscmblies generally partook more of the charncter 
of a court of justicc, than of a legislative body. 

Thnt thc wittena-gemote, or national council, was of an 
equally popular constitution with thc shire-gcmote is not 
so certain. If the smaller proprietors of land 'vere not 
actnally disqualificd by law from taking pnrt in the pro
cccdings; yet their povcrty and thc <listance of thc council 
from their homes, must generally hm·e pre,·ented them 
from attendiug. It has heen conjectured that they werc 
reprc:-:ented by thei r tithing-men, and the inhabitants of 
towns by thcir chicf magi::;trates; but notwithstanding 
thc learning and ingcnuity which have becn devotcd to 
thc inquiry, no ~y~tem of political rcprescntation can be 
tracccl back to that time. In the ab~ence of any such 
tracP, huwcn~r, 1\I r. Shnron Tnrner says, that 

'' Aftcr llJany ycar:-o' f'Onsidcratiou of tlle c¡nc1;tion, he is incline<! 
to lwlic\ •! tbat thc Au¡.du-~axon wittcna-gcmote very mnch re
seuJI,Jt.d ottr prc:::cut P arliamcut iu tbc ordcrs and pcr::.ons that 
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composed it; nml thnt the members who nttended as representntin•s 
were choscn by classes analogous to those who IWW posscss the 
electivc franchisc." t 

He considcrs it 
"Inenmbent on the hi storical autiquary to show, not wliCn the 

})eoplc acceded to thc wittcna-gemotPs, lmt when, if ever, they 
werc divested of thc right of attemliug them," as the German 
national councils, fl'Om which this Saxon institution deriveu its 
origin, were atteudcd by all the people; aud he argues that " thc 
total absenee of auy document or date of the origin of the election 
of reprcsentatives by the freeholders of counties, is the-strongest 
proof we can ha,·c that thc custom has been immemorial, ami long 
preccdell the N orman Couquest. The facts that such representa
ti ves havc been always ca1Jed knights of the shire, and that milites, 
or an oruer like those afterwanls termed kuights, were part of the 
wittena-gemote, befrieud this deuuction." 2 

That the people werc frequently present at the deliber
ations of the wittena-gemote, and that the authority of 
their name was used, appears from many records; but 
whethcr as witncsscs (in which capacity they are some
times spoken of), or becanse their prescnce was necessary 
to give effect to laws, cannot now be established. In the 
reign of Ethelwolf, A. D. 855, a great council was held at 
'Vinchester, in which a tenth, from the whole nation, was 
given to the church by "the king, the barons, and the 
people in an infinite multitude ;" but the nobles only signed 
the law.3 A " copious multitude of people, with many 
knights," are also said to have attcnded a similar council 
in the fifth year of the reign of King Canute, but it does 
not appcar that the peoplc took any part in the proceed
ings, except as spectators. In Edward the Confessor's 
law De Apibus a tcnth is confirmed to the church "by the 
king, the barons, and the people ;'' but in other laws of 
thc sume king, the whole authority of the state is declarcd 
to be vcsted m the king, acting with the advice of his 
burons. 

But whatever may ha ve been the position of thc people Tllc Conquest. 

1 History of the Anglo-Saxons, vol. iii. p. 180. 
~ lb. p. 184. 3 Ingnlfn~, p. SG3. 
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in thc Saxon go,·ernment, thc Conqucst, and the strictly 
feudal character of the X orman institutions, must ha ve 
brought thcm completcly undcr thc subjection of their 
feudal superiors. From the haughty charactcr of the 
N orman baron::-, and the helpless condition of a conquercd 
people, it is probable that thc commonalty, as a class, 
wcrc not admittcd to any sharc in the national councils 
until somc time after the Cunqucst, but were bound by 
thc acb of their feudal lords; and that thc N orman 
councils wcrc formcd exdusi ,·cly of the spiritual lords, and 
of thc tenants in chief of the Crown, who helcl by military 
scn·ice. 1 

This inference is confirmed by the peculiar charactcr of 
feudal institutions, which made thc revenue of the early 

X orman kings independent of the people. As feudal 
superiors they werc entitled to receivc various sen·ices, 
rents, and fines, from their tenants, who hcld under them 
all thc lands in the kingdom. Thcsc sources of rc,·enue 
were augmented by pccuniary commutations of feudal 
sen·iccs, and by customs levicd upon corporate towns, in 
rcturn for commercial privile¿;es, which were, from time to 

time, conceded to thcm. 'Vars wcrc the principal causes 
of expense, when it was natural for kings to scck the 
a<hicc of the chicf barons, upon whose military scrvices 
thcy depended. N or had thcy any intercst in consulting 
the lH;uple, from whom thcy had no taxcs to dcmand, and 
whosc personal scrvices in war wcrc alrcady duc to thcir 
feudal lunls. In thc abscncc of any distinct cvidcncc, it is 
not, thcrcfurc, proba blc that thc N orman kings should 
ha ,.e summoncd represen tativcs of t he people until thesc 
sourccs of rc,·cnuc had failed, and the commonalty had 
beco me lllorc wcalth y. 

Con~istcutly with thc feudal charactcr of thc N orman 
comH..:ih:, thc first knights uf thc shire are supposcd to 
harc bccu thc lcsscr barons, who, thoug·h still ~ummoned 

1 R.·p. Diguity of Pccr.1gc, 34. 
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to Parliamcnt, grauually forbore to attcnu, and sclectcd 
some of the richest and most iufluential of thcir body to 
rcprcsent thcm. The words of the charter of King J ohn 
faYour this position; for it is thcrc promiscd that the 
grcatcr barons shall be summoned pcrsonally by letters 
from thc king, ancl all other tenants in chief uncler the 
Crown, by the sheriff and bailiffs. The summons to the 

lesscr barons being· thus only general, no peculiar ob
ligation of personal attenclance was imposed ; and, ~s thcir 
numbers increased, and thcir wealth was subdivided, thcy 
were naturally reluctant to incur the charge of distant 
journies, and the mortification of being held in slight 
estecm by the greater barons. This position receives con
firmation from the ancient law of Scotlanu, 1 in which the 

small barons and free tenants were classed together, and 
jointly required to scnd representatives. To the tenants 
in chief by knight's service were added, from time to time, 
the representatives of the richer cities and boroughs; ancl 
this addition to the legislature may be regarded as the 
origin of the commons, as a distinct esta te of the real m in 

Parliament. 
It is not known at what time thcse important changcs 

in the constitution of Parliament occurred, for no men
tion is made of the commons in any of the early recorus 
after the Conquest. 'Villiam the First, in the fourth year of 
his reign, summoncd, by the advice of his barons, a council 
of noble and wise men, learned in the law of England, and 
twelve were returned out of every county to show what 
the customs of the kingdom were; 2 but this assembly bore 
little resemblance to a legal summons of the commonalty, 
as an es tate of the real m. 

After this the laws ancl chartcrs of 'Villiam and his 
immcuiate successors, const::mtly mention councils of 
bishops, abbots, barons, anu the chief persons of the 
kingclom, but are silent as to the commons. But in the 

1 1427, c. 102. 2 Hoveden, 343. 

Citizens a111l 
Bnrge:;ses. 
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22d \'car of Il enry 2 (A. n. 11 7o), llencdict Abbas relate~, 
that about the feast of S t. Paul, the king ca me to N orth
ampton, aml there held a great council conccrning the sta
tutes of his realm, in the presence of the bishops, earls, and 
barons of his dominions, and with the advice of his knights 
and men. This is the fir~t chronicle which appears to 
include the commons in the national councils; but it 
would be too vague to clucidate the inquiry, even if its 
authority werc of a higher order. And again, in thc 
15th of King J ohn (A. D. 1 213), a writ was directed to the 
sheriff of each county, "to send fou(discreet knights to 
confcr with us concerning the affairs of our kingdom; " 
but it does not appear whether thcy were elected by the 
county or picked, at pleasure, by the sheriff. 1 

Two years afterwards, the great charter of King John 
threw a light upon the constitution of Parliament which no 
earlier record had done; but even there the origin of the 
representati\'e system is left in obscurity. It reserves to 
the city of London, and to all other cities, horoughs, and 
towns, and to t.he cinque ports and other ports, all their 
ancient liberties and free customs. But whether the stml-.. 
mons to Parliament which is therc promised was then 
first instituted, or whether it was an ancient privilege con
firmed and guarnnteed for the future, the words of the 
charter do not su fli ciently explain. From this time, how
ever, may be clearly traced the existence of a Parliament 
similar to that which has continued to our own days. 

" Thc main conc;titution of Pnrliament, us it now stanus," snys 
TIIackstone, "was uituk_eu out so long ago as the scventeenth yrar 
of King .John, A. n. l2l;j, in tlJC great chartcr granted by tl1at 
prince, wl~ercin he promiscs to summon all arclilJishops, bi~IJOps, 
ablJOts, carl-:, nnd grcatcr hurons personally, aud all other tenants 
iu chicf uudcr the Crown l.1y tl•c shcriif ami bailiffs, to mcet at a 
certaiu pince, with forty days' notice, to ussess aids und scutages 
whcu ucccssury.'' 

N otwith:-;tanding the distinctness of this pron1ise, the 
charters ofllenry :1, omittcd the cngagement to summon the 

1 2 Prynnc's Hf'gi~tcr, Hl. 
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tcnants in chicf hy thc shcriff and bailifls; an<l it is donhtful 
whcther thcy wcre summoned or not, in the carl y part of that 
reign. Bnt a writ of the 38th ycar (A. D. 1254) is extant, 
which invoh:es the principie ofrepresentation more distinctly 
than any previous writ or charter. It requires the sheriff of 
cach county to cause to come Lefore the king's council two 
goocl Ull(l cliscreet knights of his county, wlwm tite uzen of 

tlw county slwlllwve clwsen .for t!tis purpose, in the stead of 
all and cach of them, to consi(ler, along with the knights 
of other counties, what aid they will grant the~ king." 1 

This, however, was for a particular occasion only ; and to 
appear befare the council is not to vote as an esta te of' the 
real m. N evertheless, representation of some kind then 
existecl, and it is intcrcsting to observe how early thc 
peoplc had a share in granting subsidies. Another writ in 
12ü1 directs the sheriffs to cause knights to repair, from each 
county, to the king at 'Vindsor. 2 At length, in the 49th 
Henry 3 (A. D. 12ü5 ), writs were issued to the sheriffs by 
Simon ele l\iontfort, Earl of Leicester, directing them to re
turn two knights for each county, and two citizens or bur
gesses for every city and borough; and from this time m ay be 
clearly dated the recognition of the commons, as an estate 
of the rcalm in Parliament. It is true that they were not 
aftcrwards smnmoned without intermission; hut there is 
evidence to prove that they were repeatedly assembled by 
Edw. 1, especially in thc 11th, the 22cl and 23d years of 
his reign.3 Passing over Iess prominent recorcls of the par
ticipation of the commons in the government, the statute of 
thc 25th Edw. 1, "De tallagio non con~edenclo," must not 
be ovcrlooked. It was there clcclared that 

" N o tallo ge or aid shall Le taken or levied by us or our heirs in 
onr r ealm, without the good will and assent of the archbishops, 
Lishops, carls, barons, kniglits, lmrges8es, and other freemen of 
the land." 

This statnte acknowledges the right of thc commons to 
1 2 Prynne's Register, p. 23. ~ Jh. '27 . 
3 Scc Tablc of " ' rits, Hcp. Dig-. Pccrn gc, -ttm. 
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tax themscl \·e~; and a few years la ter a general power of 

legislation was also recognised as inherent in them. A sta
tute passed in the 15th Edw. :.! (1322), which declares that 

"The matters to Le estahlished for the estate of the king ami of 
his heirs, and for the estate of the realm ami of the people, should 
lJe treatctl, acconletl, mul estaLlisheu in Parliament, by the king 
unJ Ly the asscnt of the prelates, earls, atHl barons, anJ the com
monalty of the realm, according as had becn before accustomed." 

In refcrence to this statute ~Ir. Ilallam justly observe~, 
" that it not only c:-;tablishes by a legislativc <leclaration 
the prescnt constitution of Parliament; but recogniscs it as 
airead y !'-tanding upon a custom of some length of time.''' 

So far the constituent parts of Parliamcnt may be 
traced; and the three estates of the rcalm originally sat 
together in one chamber. \Vhen the lesser barons began 

to secede from personal attendance, as a body, and to send 
representati\·es, they continued to sit with the greatcr 
barons as before : but whcn they were joined by the 
citizens and burges~es, who, by reason of their order, had 
no claim to sit with the barons, it is natural that the two 
classes of represcntativcs should have consulted t.ogethcr, 
although they continued to sit in the same chambcr as thc 

lords. The ancient treatise," De modo tenendi Parliamen
tum," if of nnquestioncd authority, would be conclusi\·e of 
the fact that the threc cstates ordinarily sat together; but 
that whcn any difficult and doubtful case of peace or war 
arose, cach cstatc sat scparately, by direction of the king. 
Hut this work can claim no highcr antiquity than thc 
rcign of Hichard 2, and its authority is only useful so fat· 
as it may be cvidcncc of tradition, helievcd and rclied on 
at that pcriod. l\Iislcd by its supposcd authenticity, Sir 
Ed \\'a nl Cok e all(l Eh:ynge cntcrtaincd no do u bt of the fact 
as thf'rf' stated; and thc former allegcd that he had seen a 
record of the !"lüth llcnry l (1130), of thc dcgrces and 
!'-Cat~ of thc lord:-: und commons as onc body; ami that thc 
!Wparatiun tuok plaec at the dc:-;irc of thc commons. 2 

1 1 <'1111!.1. 11 i~l. 1'· ;,, 2 13 IIow"ll's St. Trials, 1130. 
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The mpon of the two Houscs is sometimes dcduced 
from the supposed absence of a speaker of the commons 
in early times; but Sir Edward Coke is in error when he 
infers that the commons had no speaker so late as the 
28th of Edw. 1 ;1 for in the 44th of Hcnry 3, Petcr de 
l\Iontfort signed and sealed an answer of the Parliament 
to Pope Alexandcr, after the lords, " vice totius com
munitatis."2 N or can any decided opinion be formed from 
the fact of speakers of the commons not having been 
mentioned in earlier times; for if they consulted apart 
from the lords, a speaker would have been as neccssary 
to preside over their deliberations, as when a more cóm
plete separation ensued. 

It appears from severa] entries in the rolls of Parliament 
in the early part of the reign of Edward 3, that aftcr the 
cause of summons had been declared by the king to the 
thrce es tates collectively; the prelates with the clergy con
sulted by themsel ves; the earls and barons by themselves, 
and the conJmons by themselves ; and that they all de
livered their joint answer to the king.a 

The inquiry, however, is of little moment, for whether 
the commons sat with the lords in a distinct part of the 
same chamber, or in separate houses as at present, it can 
scarcely be contended that, at any time after the admis
sion of the citizens and burgesses, the commons intennixed 
with the lonls, in their votes, as one assCihbly. Thcir chief 
business was the voting of subsidies, and the bishops 
granted onc subsidy, the lords temporal another, and the 
commons again, a separate subsidy for themsclves. The 
commons could not have had a voice in the grants of the 
other es tates; and although the authority of their name 
"·as constantly used in the sanction of Acts of Parliament, 
they ordinarily appeared as petitioners. In that character 
it is not conceivable that they could have votecl with the 
lords ; and it is well known that down to the reign of 

1 4th Iust. 2. 2 Eis:yngc, 155. 
3 Hot. Parl. 5 & G E(lw. 3. 4 Tnst. 2. Elsp1ge, 102. 
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llcnry ü, no laws " ·ere actually written and enactcd nntil 

after the Pnrliament. 
\ Tarious dates have bccn as~igncd for the formal sC'para-

tion of thc two house:-:, some a:-; C'arly as thc 4Uth I lenry 3/ 
and oth cr~ :'O late as thc 17th Edward 3; 2 hnt as it is acl

mitted that thcy oftcn sat apart for deliberation; particular 
instances in which thcy mct in different places, \vill not 

determine whether thcir separation, at those times, was 
tcmporary or permanent. \rhcn the commons dclibcratcd 
apart, they sat in the chaptcr-house of the abbot of \Yest
minstcr, ancl they continucd thcir sittings in that place, 
after thcir final separation.3 

\Vhenever this scparation may have bcen effectcd, it 
produccd but littlc practica} change in the unintermpted 

custom of Parliament. The causes of summons are still 
declared by the Crown to the lords ancl commons as
semhlcd in one house; the two houses dcliberate in sepa
rate chambers, but under one roof; thcy communicate 
with each othcr by message and conference; they agree 
in resolutions and in making laws, and their joint dctermi
nation is submittecl for the sanction of the Crown. They 

are separatcd, indccd, but in lcgis lation thcy are practi
cally one assembly, as much as if thcy sat in onc chamber, 
and in the prescncc of each othcr, communicated thcir 
separate votes. 

Xnmher of the To return to the commons, without rcfcrcncc to their 
commons at 1. · l · fl 
dilfl·rcnt times. po 1t1ca m uencc, or thc manncr of thcir sitting; it 

has hecn seen that knights of the shire, or rcprescnta
tivcs of countics; citizcn~, or rcprcscntativcs of cities; 
and burges:-'c~, or rcpre~entative::; of horough~, wcre dis
tiuctly :-;ununoned to attcnd Parliament in thc 49th ycar 
of ll enry :3. \V hat the numbcr was at that time does not 
íi}')JC:u, hnt it ]ws ~incc varicd g;rea tly at differcnt pcriods. 
In additiou to th o~c horoughs which appear from thc first 
to have returncd burg('s:-,C's to Parliament, many othcrs 

1 Pcr Lord Ellt'llhorough, iu Burdctt t•. Abbot. 
~ ~ Cartc's llit' t. .J,'JJ. 3 Elsyugc, 104. 



REPRESENTATION. 21 

had that privilcgc conferred upon thcm by chartcr, or by 
statutc in succccding rcigns ; whilc some werc discharged 
from what thcy cou~ idcrcd a heavy burthcn,-thc expense 
of maintaining their members. In thc time of Edwanl 3, 

4 s. a da y were allowcd to a knight of thc shire, and 2 s. to Wagcs of mem-
. l 1 l . l . l f bers. a citizcn or burgcss; am t IIS e mrgc was, m t 1c case o 

poor aml small communities, too grcat an cvil to be com
pensatcd by the possiblc benefit of rcpresentation. In thc 
rcign of Hcnry 6, therc were not more than 300 mcmbers 
of the Ilousc of Commons. Thc lcgislatu re addcZI 27 for 
\Vales 2 ami four for thc county aml city of Ches ter/ in thc 
reign of IIenry 8; and four for thc county and city' of 
Durham in thc rcign of Charles 2; 4 while 18 0 ncw mem-
bers wcre added by royal charter bctween the re1gns of 

Hcnry 8 and Charles 2.5 

Forty-five members were assignecl to Scotlaml, as hcr Uuion of 
Scotlaml and 

proportion of members in the British Parliament, on the Irelaml. 

union of that kingclom with England; 6 ami 100 to lrcland 
at the conunencement of the present century, on incor-
porating her parliament with that of the United Kingdom. 
Thcse success ive additions brought the number to 658, 

which, notwithstanding the a1terations effected in the clis-
tribution of thc elective franchise by the Reform Acts in 
1832, remains the samc to the present day. 

To cxplain fully these altcrations woulcl far exceed thc Representatives 
as es tablished 
bv thc Reform 

1 4 Inst. 16. 2 27 IIen. 8, c. 2G. 3 34 IIen. 8, c. 13. .Acts. 
~ 25 Car. 2, c. 9. s Christia n's Notes to Blackstone. 
6 The elcction of reprcsentatives by the freeholders in Scotlanu hall been 

recognise!l by the t:tatute law so far back as the reign of James J. By 1! ct 
I4~i:í, c. :i-2, all frceholders are rcquircd to give personal attenuance in Par
liament, anu not hy a procurator; froru which it i;; cvitlent that representa
tion wa;; thcn the custom. N or was it possiblc to rcstrain it by law, for two 
years afterwards it was au thorised, and thc constitntion of thc Housc of 
Commous !!efincd. By Act J.127, c. 10:2, it was ueclarcd, " that thc small 
barons auu free tenants nccd not come to parliamcnts; pro\'iucu that, at the 
]¡earl court of cvcry sheriffdom, two or more wisc men be chosen, accordi.ng 
to the extcnt of thc shire, who shall ha ve powcr to hear, treat, aml finally to 
determine all causes laid before Parliament; and to chuse a speaker, who 
shall propone all allll sundry need s and causes pertaining to the commuus in 
Parliameut." 
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limits of an introdnction, and is not within the design of 
thi~ work; but a brief outlinc ofthcm cannot be altogethcr 
omitted. 

Thc objcct of the English Act, as stated in the prcamble, 
was to correct divcrs abuses that had long prcvailed in the 
choice of members; to depri,·c many inconsiderable placcs 
of thc rig·ht of returning mcmbers; to grant such p1·ivilege 

to largc, populous, and wealthy towns; to increase the 
number of knights of the shirc; to cxtend thc clcctive 
franchise to many of his majesty's subjects who haYc not 
hcrctoforc cnjoycd the samc, and to diminish the expense of 
elcctions. To effeet these changes, 56 boroughs in England 
aml 'Vales were cntirely disfranchised, and 30 others, which 
had previously returned two members, were entitled to 

scnd only onc; 22 new boroughs werc created, cach to 
return two; and 20 more, to each of which one only wa~ 
gi ,·en. Several small boroughs in "r a les were united for 
the purposc of contributing to rcturn a mcmher. 

The result of thesc and other local arrangements, which 
it is not necessary to describe, is as follows :-Thc city of 
London having the privilege of returning four membcrs; 
the Universities of Oxfonl and Cambridge, an<l 133 cities 
and boroughs, retuming each two membcrs; and G7 bo
roughs, rcturning each onc member, jointly contribute 341 

eitizens and burgcsses altogether for England and 'Vales. 1 

Sc,·eral of thc conntics werc dividcd into electoral 
di:-;tricts or divisions, hy which thc numbcr of knights of 
the shirc was incrcascd. 

Thc county of York has two mcmbcrs for each 
of thc threc ridings G 

~(j eountic:; hare 4 m cm bers cach 104 
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t Thc memlu·rs for tite two ulli\·cr::.itic~ are rlcnominutetl "hur~t·:::.~c~," uud 
tl1c r('pfl.'3<:Htatirc:, of thc Cinr¡uc l'•> rt~ are t< lylt-t! I•Ufllllt:. 
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The number of mcmbers for Scotland was increased by Fo•· Scotlancl. 

the Scotch Refonn Act from 45 to 53 ; 30 of whom are 
comulissioners of shircs, and 23 conmtissioners of lmrghs, 
reprcscnting towns, burghs, or districts of small burghb. 

By the Irish R eform Act the number of representatives Anu lrclaucl. 

of that country in the Imperial Parliament was increased 
from 100 to 105; ü4 bcing for connties, 39 for citics and 
boroughs, and two for the University of Dublin. 

The following is a statement of the en tire reprcsentation 
of the three kingdoms now composing the ffouse of 
Conunons : 

ENGLAND AND 'VALES. 

15!) knights of shires. 
341 citizens and burgcsses. 

Total - 500 

ScoTLAND. 

30 c'ommissioners of shires. 
23 commissioners of burghs. 

Total - 53 

h~ELAND. 

ü4 knights of shircs. 
41 ci tizcns and burgesses. 

Total - 105 

Total of the Unitecl Kingclom, 658. 

Thc classes of persons by whom these representatives ConstituPncy 

l l b 1 'b 1 ll . fi l ·r of Englislt are e ectcc may e e escn ec, genera y, m ew won s, 1 counties. 

thc legal questions connected with the franchise, which 
are both numerous ancl intricate, be avoided. To begin 
with the English countics. Before the 8th of Henry ü 

all freeholclers hacl a right to vote ( or, as is affirmed by 
some, all freemen); but by a statute passed in that year 
(c. 7) the right was limited to "peoplc dwelling and resi-
dent in the same countics, whcreof every onc of them ::;hall 

e 4 
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ha,·e free land or tcncmcnt to the val u e of 40 s. by the 
ycar, at the lcast, above all charges." By thc Rcform 
Ad every person, bcing of full ap;c, and not subject to any 
legal incapaeity, who, at the time of the passing of the 
Act, was scised for bis own lifc, or the life of another, or 
for any ]i,·es whate,·er, of a 40 s. fn·clwld; or who m ay be 
seiscd subsequently to the passing of the Act, provided he 
be in actual and úoná .fide occupation; or who may come 
into such freehold estate by marriage, marriage settlcment, 
dc,·ise, or promotion to any benefice or ofilcc, is still en
titled to vote as a frceholdcr; but any person not inclnded 
in these classes acquiring a freehold subseqnently to the 
Act, is only entitled " ·hcn it shall be "to him of the clear 
yearly value of not less than 10l. above all rents and 
charges payab]e out of, or in respcct of the samc." Copy
holders having an esta te of 10 l. a year; leaseholders of 
land of that value whose leascs wcre originally granted for 
no years; leaseholders of 50 l., with 20 years' leases; and 
tenants at will occupying lands or tenements paying a 
rent of not less than 50 l. a year, had the right of voting 
conferred by the Reform Act. 

In eitics and boroughs the right of voting forn~erly Yaried, 
according to the ancicnt custom in cach. \Vith certain 
modifications many of these ancient rights were rctained 
by the Rcform Aet, as that of freemen, aml other corpo
rate qualifications; and the occnpiers of houses of the clear 
yearly val u e of 1 O l. were added to thc old constitucncies. 

From whatcver right thcse varions classes of persons 
claim to vote, either for countics or for citics and boronghs, 
it is neccssary that they shall be rcgistercd in lists pre
pan·d by thc ovcrsecrs of cach parish ; and on ccrtain 
days courts are helcl, by harristcrs appointcd by the jndgcs 
fur that pmposc, to rc·,·ise thcsc lists; whcn ohjections may 
he mad~ tu any namc in~crtcd by thc overscers, aml if 
hc·ld to be~ :-;uflicient, the name is stmck off thc list. In 
ordinary cases the claimant will thcn have no right to vote 
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at any cnsuing clcction until he shall havc succeetlcd, at 
subseqnent rcgistrations, in establishing his claim: but on 
points of law therc is an appeal to thc Court of Common 
Pleas from the dccisions of revising barristers ; 1 ami the 
register is corrected in accordance with the judgment of 
that conrt. 

The Scotch R eform Act 2 reserved the rights of all per- In Scotland. 

sons then on the roll of freeholtlcrs of any shirc, or who 
were entitled to be put upon it, and extended the franchise 
to all owners of property of the clear yearly value óf 10 l., 
and to certain classes uf leaseholtlers. In cities, towns, 
and burghs, the Act substituted a 10 l. honsehold franchisc 
for thc system of electing members by thc town counci ls, 
which had previously existed. The lists of claimants 
are made up in shires by the schoolmasters of each parish, 
and in burghs by the town clerks; and the claims and 
objections are heard and determined by the sheriffs. 

In Ireland thc electors for counties, as settled by the In Ircland. 

Reform Act for that country/ consist. of 50 l. freeholders; 
20 l. and 1 O l. freeholders and leaseholders, anclrentchargers. 
In cities and counties of towns, in addition to the county 
constituencies, there are 40 s. freeholders, 1 O l. leaseholders, 
and freemen. In boroughs there are freeholders, freemen, 
1 o l. householders, anda few 5l. householders, whose rights 
existed before the passing of the Act. Claims ancl objec
tions are determined by the assistant barristers at special 
sessions. 

It has not been attemptecl to explain, in detail, all the 
distinctions of the elective franchise; neither is it proposccl 
to statc all the grounds upon which persons may be dis
qualifiecl from voting. Aliens, persons under 21 years of 
age, of nnsound mind, in receipt. of parochial relief, or 
convictcd of certain offences, are incapable of voting·. 
l\Iany officers, also, who are conccrned in the collection of 
the revenue are disqualified. 

1 Scc ~ & 3 Will. 4, c. 45, and 6 & 7 Vict. c. 18. 
2 2 & 3 'rill. ·1, c. Gi:í. 3 2 & 3 Will. 4, c. 88. 

Qualification of 
votcrs. 
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To Le cligible as a memLer for any place in England or 
Ireland, a person must possess the property qualification 
required by the Act 1 & 2 Vict. c. 48; viz., to Le a knight 
of the shire, he must be entitled, for his own use and 
benefit, to real or personal property, or both together, to 
the amonnt of GOO l. a year; and to be a citizen or burgess, 
he must be entitled to one-half the amount of that qualifi
cation. Before the passing of that Act, a freehold pro
perty in lancl to the amount of GOO l. was requisite to 
qualify persons to serve as knights of shires, aml 300 l. 
to enable them to sit as citizens ami burgesses. 

1\Iembers for the Universities of Oxford and Cambridge, 
and Trinity College, Duhlin, reqnire no such qualification; 
ami the eldest sons or heirs apparent of peers and lords 
of Parliament, or of persons qualificd to be knights of the 
shire, are by law cntitled to serve, without reference to 
the amount of thei r property. In Scotland no property 
qualification has ever been established. 

To enaLle persons to sit in Parliament, there are other 
requisites besides property. Formerly it. was necessary 
that the member chosen should himself be one of the 
body represented. The law, however, was eonstantly dis
regarded, and in 1774 was repealed. An alien is not 
eligiblc: the Aet 12 & 13 'Vill. 3 declares that " no per
son horn out of the kingdoms of England, Scotland, or 
Ireland , or the dominions therennto belonging (although 
he he naturalized or made a denizen, except such as are 
horn of English parents), shall be eapable to be of the 
privy council or a mernber of either House of Parliament." 
The 1:-;t Geo. 1, stat. 2, c. 4, in order to enforce more 
strongly the provisions of thc Act of \Villiam, cnacts that 

"Xo pcrson shall l•ercafter be naturalize<l, unlcss iu the Bill 
exllibitcd for that purposc, thcrc ],en rlausc or particular words 
inscrtcrl, to rl cclarc tl1a t such pcrson is not tllcrchy cnalJlcd to lJc 
a mcruhcr of citl•cr H ousc of Parliameut ;" 

lmt a~ nn clause nf' thi~ natun: c-an hiud an\· f'uturc Par-
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liament, it has been customary to repeal it in particular 
cases by a previous Act, and then to pass the Act for 
naturalization without any restriction; as was done m 
re::;pcct to Prince Leopold in 1816, and Prince Albert in 
Ie4o. 

A member must be of age: but before the 7 & 8 Will. 3, 1\Iinors. 

c. 25, which declarecl the law, it was not unusual for 
minors to sit and vote. On the lüth of Dccember 1G90, 
on the hearing of a controverted election, Mr. Trenchard 
was admitted by his connsel to be a minor ; bu#t, not
withstanding·, upon a division he was declared to be cluly 
elected.1 

l\'Iental imbecility is a clisqnalification; and should a 
member, 'vho was sane at the time of his election, after
wards become a lunatic, his seat may he avoided, as in 

Mental illlbc
cility. 

the case of Gramponnd in 15()().2 English peers are in- Pec1·s and 

eligible to the House of ·Commons, as having a seat in juugcs. 

the upper honse; and Scotch peers, as being represented 
there: but Irish peers, unless electecl as one of the repre
sentative peers of Ireland, may sit for any place in Great 
Britain. The English, Scotch, and Irish judges (with the 
exception of the Master of the Rolls in Englancl) are dis
qnalified, 3 together with the holders of various offices, 
particularly excluded hy statute. A large class of offices 
which incapacitate the holders for Parliament are new 

offices, or places of profit under thc Crown, created sincc 
the 25th of October 1705, as dcfined hy the Gth of Anne, 
c. 7. 

Officcs. 

All clergymen are now ineligible; but this was a cloubtful Clcrgy. 

point nntil the 41st Geo. 3, c. ü3, which arose out of l\Ir. 
Horne Too k e' s clcction, declarcd tl mt" no person ha ving be en 
orclained to the office of priest or deacon, or being a minis-
ter of the Church of Scotland, is capable of being clecteu ;" 

1 2 Irat~: Prcc. !) ; 10 Com. J . .'jQ8. 
2 D'Ewcs, l2G ; Hogcr~, m. 
3 1 Cum. J . 2D7; 7 Geo. 2, c. Hi; 1 & 2 Gco. -l, c . .U. 
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and that if he should :=.it or vote, he is liable to forfeit 500 l. 
for each day, to any one who may sue for it. The H.oman

eatholic clerg:y are al~o excludcd by 10 Gco. 4, c. 7, s. !>. 

Govcrnmcnt contractors, bcing supposcd to be liable 
to thc intluence of thcir employcr:::, are disqualified from 

serving in Parliamcnt. The Act 22 Gco. 3, c. 45, declares 

that any person who shall, dircctly or indirectly, himsclf, 

or by any one in üust for him, undertake any contract 

with a govcrnment dcpartment, ¡;:.hall be incapable of 
being clccted, or of :.;itting or voting during the time he 

shall hold such contract, or any share thcrcof~ or any 
benefit or emolument arising from thc ~ame: but thc A<..:t 

does not affect incorporated trading companics, contracting 

in thcir corporate capacity. The penalties for violations 

of the Act are peculiar! y sevcre: a con tractor sitting or 

voting is liable to forfeit 500 l. for every da y on which he 

may sit or vote, to any pcrson who may sue for the same; 
and e,·cry person against whom this penalty shall be re

covered, is incapable of holding any contract. The Act 
goes still further (s. 10), and even imposcs a penalty of 

500 l. u pon any pcrson who admits a member of the House 

of Commons to a share of a contract. 

By the 52 Geo. 3, c. 144, \vhcnevcr a member shall be 
found and declared a bankrupt, he shall be for 12 months 

incapable of sitting a.nd voting, unless the commission he 
supersedcd, or the creditors paid or satisfi ed to the full 

amount of their debts. At the expiration of 12 months 
the commi~sioners are rcquired to certify the hankruptcy 

to thc ~pcakcr, and the clection of the memher is void. 
In thi:; Act thcre is no penalty for a bankrnpt sitting and 
voting : and as no oflicial noticc of his lnmkruptcy Í1:i re

<JIIÍrcd to he brivcn to the speaker for 12 months, it secms 
that he might ~it with impunity in thc mean time, unlcss 

pctitio11cd ngainst. 
TIIcse are the chicf but not thc only grounds of dis

qualification for ::;itting in thc llou:::;c of Common:::;. .l\Iany 
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others will be found collectcd in the varions works npon 
clcction law, wherc thosc also which havc becn touched 
npon, in this place, are more fnlly detailed.1 

To thcse explanations conccrning the persons of whom 
Parliament is composcd, it is not necessary to adcl any 
particulars as to t.hc modc of election; farthcr than that 
the clcctions are helcl by the shcrifl's or other rcturning 
officers, in ohedience to a queen's writ out of Chancery, 
aml are detcrminccl by the majority of registered cl~ctors. 

CIIAPTER II. 

POWER AND JURISDICTJON OF PARLIAl\IENT COLLECTIVELY. 

RIGIITS AND POWERS OF EACH OF ITS CONSTITUENT 

PARTS. 

THE legislative authority of Parliament extends over the 
U nited Kingdom, and all its colonies and foreign posscs
sions; and there are no other limits to its power of making 

laws for thc whole empire than those which are inciclent 
to a11 sovereign authority-the willingness of the people 
to obey, or their power to resist. Unlike the legislatures 
of many other countries, it is bound by no fundamental 
charter or constitution; but has itself the sole constitn
tioual right of cstablishing and altering the laws and 
governmcnt of the empire. 

In the ordinary coursc of government, Parliament cloes 
not legislatc directly for thc colonics. For some, the 
queen in council legislates, while others have lcgislaturcs 
of their own, which propound laws for their interna} go
vernment, snbject to the approval of thc queen in conncil; 
but. thcsc umy aftcrwards he repealcd or amcnded by 
statutes of the Imperial Parliament; for thcir legislatures 

1 Rogers, Shephcrd, Stepheus, Montagu & Neale, Worusworth, &c. 

Legislati\'C 
authorit.y of 
l 1 arliamcnt, 
collect ively. 
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and their laws are both suhordinate to the supreme power 
of the mother country. For examplr, the constitution of 
Lower Cnnada was suspended in 1838; and a provisional 
gO\·ernment, with legislative functions ancl great execu
tive pO\vers, was establi~hecl by the British Parliament. 
Shwery, also, was abolished by an Act of P arliament in1833 

throughout all the British possessions, whethcr gO\·erncd by 
local legislatures or not ; hnt certain measures for carrying 
into effect the intcntions of P arliament werc left for snb
sequent enactmcnt by thc local bodics, or by thc quccn 
in conncil. At anothcr time, the housc of asscmbly of 
Jamaica, the most ancient of our colonial lcgislatures, had 
ncglectcd to pass an cffectual law for the rcgulation of 
prisons, which became necessary upon the emancipation of 
thc negroes; when Parliament immediately interposed and 
passcd a statutc1 for that purpose. The assembly werc 
indignant at thc interfcrencc of thc mother country, and 
neglected their functions; upon which an Acfl was passed 
by the Imperial Parliament, that would haYe suspended 
the constitution of Jamaica un less within a given time they 
had resnmecl them. The vast tcrritories of British India 
are subject to the anomalous government of the East India 
Company; whose power, however, is founded upon statute, 
and who are controlled by ministers responsible to Par
liament. 

The powcr of imposing taxcs upon colonies for the sup
port of the parcnt state, though not now cnforcccl, was 
exerciscd by Parliamcnt in the case of thc provinces of 
1\orth America; and, as is but too wcll known, was the 
immediate occasion of the severance of that great country 
from our own. But whatever may be urgcd against 
colonial taxation on grouncls of justice or cxpcdicncy, the 
legal right of Parliament to impose taxcs upon all pcrsons 
within thc British domiuions, is umpwstionablc. 

Thcre are somc subjccts upon which Parliament., m 
1 1 & 2 Vict. c. tl7. 2 2 & 3 Vict. c. 2G. 
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familiar languagc, is said to ha ve no right to legislate; but 
the constitution has assigned no limits to its anthority. 
l\lany Iaws may be unjust, and contrary to sound prin
cipies of govcrnmcnt; but Parliament is not' controlled in 
its discrction, and when it errs, its errors can only be cor
rected by itself. To adopt the words of Sir Edward Coke, 
the powcr of Parliament " is so transcendent ancl absolutc, 
that it cannot be confined, either for causes or persons, 
within any bounds." 1 

This bcing the authority of Parliament collectiveÍy, the 
laws and usage of the constitution have assigned peculiar 
powers, rights, and privileges to each of its branches, in 
connexion with their joint legislative functions. 

I t is by the act of the Crown alone that Parliament can 
be assemblecl. The only instances in which the lords and 
commons havc met by their own authority, were, pre
viously to thc restoration of King Charles 2, and at the 
Revolntion in 1688: bnt as those cases arose in times of 
extraordinary emergency, when the constitution was sus
pended, they serve only to confirm the general law and the 
prerogative of the Crown. 

The first act of Charles the Second's reign declared the 
lords and commons to be the two Houses of Parliament, 
notwithstanding the irreg·ular manner in which they had 
been assemhled, and all their acts were confirmed by the 
succeeding Parliament summoned by the king; which 
however qualified the confirmation of them, by declaring 
that "thc manner of the assembling, enforced by the diffi
cultie~ and exigencies which then lay upon the nation, is 
not to he drawn into example." In the same manner 
the first act of the reign of 'Villiam & l\'lary declared the 
convention of Iords and commons to be the two Houscs 
of Parliamcnt, as if they had been summoned according 
to thc usual form ; and the succccding Parliamcnt recog
nisccl the Icgality of thcir acts. 

1 4 Inst. ::lG. 
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But nlthongh thc qnccn may determine the period for 

calli11g Parliamcnt~, her prerogatiYe is restrained within 

certain limits; as shc is bound by statutes 1 to issue writs 
within three years aftcr thc determination of a Parlia
ment; while the practice of providing money for thc public 

sen·ice by annnal enactments, renders it compulsory upon 
her to meet Parliament e,·ery year. 

Th e a.nnual meeting of Parliament, uow placcd be

yond thc po,Yer of the Crown by a system of financc 

rather than by distinct enactment, ha~, in fact, hecn the 
law of England from very early times. By thc statutc 

4th Edw. 3, c. 14, "it is accorded that Parliament shall 
be holden every year once, [ami] [ or] more often if need 
be.'' 2 And again in the 3Gth Edw. 3, c. 1 o, it was granted 

" for redress of divers mischiefs a.nd grievances which 
daily happen [a Parliament shall be holden] or be the 

Parliamcnt holden every year, as another time was or
daincd by statute." 3 

1 t is well known that by extending the \YOrds "if nee<l 

be," to the wholc sentence instead of to the last part onl~r, 
to which they are obviously limited, the kings of England 

constantly disregarded thesc laws. It is impo~sible, how

eYer, for any words to he more distinct than thosc of the 

3Gth Edw. 3, an<l it is plain from many records that they 
wcre rightly understood at the time. In the 50th Edw. 3, 

thc commons petitioned thc king to establish, by statntP, 
that a Pnrliament should be held each ycar; to which the 

killg rcplicd : " 1 n regard to a Parliamcnt cach ycar, thcrc 
aTe ~tatute::; and ordinances madc, which ~hould he duly 
uJaintain<'d and k<'pt .''.J So al:-;o toa :-;imilar petition in thc 

lst Tiiehard ~, it was aiJswered, "So fnr as relates 1o the 

huldi11g of Parliamcnt cach ycar, Jet the statutcs thcrc
upon be kept and ol)~CrYcd; and as for the place of mcct-

1 Hi Citas. ~,c. 1, an1l (i Will. & ~rnry, c. 2. 
2 Hccord Conuu. :;tatutcs of thc Hrulm. 
3 J Jtj,J. 4 2 Hot. Par l. 33.J. 
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ing, thc king will therein do bis pleasure." 1 And in the 
following year thc king declared that he had summoned 
Parliamcnt, because at the prayer of the lords and com
mons, it had been ordained and agrccd that Parliament 
should be held each year. 2 

In the prcamLle of thc Act 16 Charles 1, c. 1, it was also 
distinctly affinned, that "by the laws and statutes of this 
realm, Parliaments ought to be holden at least once every 
year for the redress of grievances, but the appointment of the 
time and place of the holding thereof hath always beÍonged, 
as it ought, to his majesty and his royal progenitors." 3 

Yet by the 1üth Charles 2, a recognition of thesc ancient 
laws was withheld: for the Act of Charles 1 was repealed as 
"derogatory of bis majesty's just rights and prerogative;" 
and the statutes of Edw. 3 were incorrectly construed to 
signify no more than that " Parliaments are to be held 
very often." 

The Parliament is summoned by the queen's writ or 
letter issued out of chancery, by advice of the privy 
council. By the 7 & 8 'Vill. 3, c. 25, it is required that 
there shall be 40 days 4 between the teste and the return 
of the writ of summons; but since the union with Scotland, 
it has been the invariable custom to extencl this period to 
50 days.5 The writ of summons has always named the 
da y and place of meeting, without which the req uisitiun to 
meet would be imperfect and nugatory. 

There is one contingency upon which the Parliament 
may meet without summons, under the authority of an 
Act of Parliament. It was provided. by the G Anne, c. 7, 

that, "in case there should be no Parliament in being, 

1 :3 Rot. Parl. 23. 2 lb. p. 32. 
3 "Act for preYenting of inconvenience happening fromloug intermission of 

Parliam en ts." 
" Forty days were assigned for the period of the summons by the great 

charter of King Jolm, in which are tltese wonls: " Faciemus summoneri •.... 
ad certum diem, scilicet ad terminum quadraginta dieum au minuli, et ud 
certum dicm." 

• See 22 Art. f Union, 5th Annc, c. 8. 2 Jluts. 290. 
D 
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at thc time of the demise of thc Crown, then the last prc
ccding Parliament should immediately convene and sit at 
\Vestminster, as if the said Parliament had never been 
dissolved." By the 37 Geo. 3, c. 127, a Parliament so 
revivcd would only continue in existence for six months, 
if not dissolved in the mean time. 

As the queen appoints the time and place of meeting, 
so also at the commencement of every session, she declares 
to both houses the cause of summons, by a speech de
livered to them in thc House of Lords by herse]f in person, 
or by commissioners appointed by her. Until she has 
done this, neither house can proeced with any business : 
but the causes of snmmons as declared from the throne, do 
not bind Parliament to consider them alone, nor to proceed 
at once to the consideration of any of them. After the 
speech, any business may be commenced ; and both 
houses/ in order to assert their right to act without 
reference to any authority but their own, invariably read a 
bill a first time, pro formá, before they take the speech into 
consideration. Other business may also be done at the 
same time. In the commons ncw writs are issued for 
places which have become vacant during a reccss; returns 
are ordered, and even addresses are presented on matters 
unconnected with thc speech. In 1840 a question of 
privilcge, arising out of the action of Stockdale against the 
printers of thc house, was entertained before any notice 
was takcn of her majesty's speech. 

lt may herc be incidentally rcmarked, that the Crown 
has also an important privilcgc in rcgard to the delihera
tions of both houses. Thc speaker of the lords is the lord 
high chanecllor or lord keeper of thc great scal, an ofilcer 
more closcly conncctcd with thc Crown than any othcr in 
the state; and even thc speaker of the commons, though 
clected by them, is suhmitted t.o the approval ofthe Crown. 

Parliament, it has been scen, can only commcncc its 
1 Thi11 is done in thc lord::~ in compliancc with a standing ordcr, and in thc 

commons, hy usag-c. 
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delibcrations at the time appointed by the quccn; neithcr Prorogation 

Slle 
aml adjoum-

can it continue thcm any longer than she pleascs. mcnt. 

may prorogue Parliament by having her command signi-
fied, in her presence, by the lord chancellor or speaker of 
the Ilousc of Lords to Loth houses; or by writ undcr the 
great scal, or by commission. The effcct of a prorogation 
is at once to suspend all business until Parliament shall 
be summoned again. Not only are the sittings of Par
liament at an end, but all proceedings pending at the 
time, except impeaehments by the commons, are q{mshed. 
A bill must be renewed after a prorogation, as if it had 
never been introduced, though thc prorogation be for no 
more than a day. 'Villiam the 3d prorogued Parliament 
from the 21st ofOctober 1689, to the 23d, in order to renew 
the Bill of Rights, concerning which a difference had 
arisen between the two houses that was fatal to its pro
gress. As it is a rule that a bill cannot be passed in 
either house twice in the same session, a prorogation has 
been resorted to, in other cases, to enable a second bill to 
be brought in. 1 

'Vhen Parliament stands prorogued to a cert.ain day, 
her majesty is empowered by Act 37 ,Geo. 3, c. 127, to 
issue a proclamation, giving notice of her royal intention 
that Parliament shall meet and be holden for the dispatch 
of business on any day not less than 14 days distant; and 
Parliament then stands prorogued to that day, notwith
standing the previous prorogation. And by another Act,2 

wheneYer the Crown shall cause the supplementary militia 
to be raised and enrolled, or drawn out and embodied, 
when Parliament stands prorogued or adjourned for more 
than 14 days, the qucen is required to issue a proclama
tion for the meeting of Parliament within 14 days. 

Adjournment is solely in the power of each house re- Adjournmcnt. 

spectivcly. It has not been uncommon, indeed, for the 
pleasure of the Crown to be signified in person, by mes-
sage, commission, or proclamation, that hoth houses should 

1 Sec Chap. X. ~ 42 Gco. 3, c. ao, S. 147. 
D2 
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adjourn. But altho11gh no instance has occurred in which 

either house has rcfused to adjo11rn, the communication 

might be disregarcled. Business has freqnently been trans

acted after the king's clesire has been made known, and 

the question for adjonrnment has afterwards been put, in 

the onlinary manner, and detcrmincd aftcr debate, amend

ment, anO diYi~ion. 1 

Under these circumstances it is surprising that so many 

instances of this practice shmdd ha,·e occurred in rnodern 

times. Both houses adjourn at their own discretion, and 

daily exercise their right. Any interference on the part of 

the Crown is therefore impolitic, as it may chance to meet 
with opposition; and unnecessary, as the ministers need 

only assign a cause for adjournment, when each house would 

adjourn ofits own accord. The last occasion on which the 
pleasure of the Crown was signified was on the 1st l\Iarch 

1814/ and after the lapse of 30 years, it is probable that 
the practice will never be resorted to again. 

A power of interfering with adjournments in certain 

cases has been conceded to the Crown by statute. The 

3D & 40 Geo. 3, c. 14, enacts that when both honses of 

Parliament stand ~'ldjourned for more than 14 days, the 
qneen may issue a proclamation with the a(h·ice of the 

privy council, declaring that the Parliament shall meet on 
a clay not less than 14 days from the proclamation; and the 

houses of Parliament then stand adjourned to the day and 
place dcclared in the proclamation; and all the orden:; 

which may havc been made by either house, and appointed 

for the original day of meeting, or any subsequcnt day, 
stand appointecl for the day 11umed in the proclamation. 

The queen may also ¡mt an end to the existencc of 
Par]iamcnt by a dis~olution. She is not, howeYer, entirely 

free to define the duration of a Pnrliament, for after seven 

years it ceases to exist, under the statute of George 1, 
commonly known as the Septcnniul Act. But befare the 

Triennial Act, in thc ()th of \Villiam & ~Iary, there was no 
1 2 IIats. 3111,:117. 2 4!) Lords' J. 747. GU Com. J. 132. 
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constitutional limit to thc continuancc of a Parliament 

but the will of the Crown. 
Parliament is nsually dissohred by proclnmation, after 

haviug becn prorogued to a certain day. This practice, 
according to Hatscll, " has probably m·isen from those 
motives that are suggested by Charles 1, in his spcech in 
1G28, ' that it should be a general maxim with kings 

themselves only to execute pleasing things, ancl to avoid 
appearing personally in matters that may seem harsh and 
~lisagreeable.'" But on the 10th June 1818, the ~Prince 
Regent dissolved Parliament in person.1 

In addition to these severa] powers o.f calling a Parlia
ment, appointing its meeting, directing the commencement 
of its proceedings, determining them for an indefinite time 
by prorogation, and finally of dissolving it altogether, the 
Crown has other parliamentary powers, which will here
after be noticed in treating of the functions of the two 

houses. 
The most distinguishing characteristic of the lords is 

their jndicature, of which they exercise severa} kinds. 
They have a judicature in the tria] of peers ; and another 
in claims ofpeerage aml offices of honour, under references 
from the Crown; and, since the union with Scotland, they 
have also had a judicature for controverted elections of 
the 1 ü representative peers of Scotland. But, in adclition 
to these special cases, they have a general judicature as a 
supreme comt of appeal from other coHrts of justice. This 
high judicial office has been retained by them as the 

ancient consilium regis, which, assisted by the judges, and 
with the asscnt of the king, administerecl justice in the 
early periods of English law.2 In the 17th century they 
assumed a jurisdiction, in many points, which has since 
been abandoned. They claimed an original juriscliction 
in civil cases, \vhich was resistecl by the commons, and 
has not been enforced for the last centnry and a half. 

1 73 Com. J. 427. 2 llale's Jnrisdiction of the House of Lords, c. 14. 
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They claimell an original jurisdiction ovcr crimes without 
impeachment by thc commons, but that claim was also 
abandoned. Their claim to an appellant jurisdiction over 
causes in equity, on petition to themselves without refer
ence from the Crown, was resisted by the commons; but 
since 1704 they have been left in undisputed possession of 
it. They have, at the present time, a jurisdiction over 
causes brought, on writs of error, from the courts of law, 
and to hear appeals from courts of equity on petition ; 
but appeals in ecclesiastical, maritirne, or prize causes, 
and colonial appeals, both at law and in equity, are de
termined not by them, but by the privy council. 1 The 
powers which are incident to them, as a court of record, 
will claim attention in other places. 

A valuable part of the ancient constitution of the con
silium regís has never been withdrawn from the lords, viz. 
the assist.ance of the judges, the master of the rolls, the 
attorney and solicitar-general, and the queen's learned 
counsel, being se1jeants, who are still summoned to attend 
the House of Lords by writs from the Crown, ancl for 
whom places are assigned on the woolsacks.2 But the 
opinion of the judges alone is now qesired on points of law 
on which the lords wish to be informed. 

ImpeaclmJcHts. In passing Acts of attainder and of pains and penaltics, 
the judicature of the entire Parliament is exercised; ami 
there is another high parliamentary judicature in which 
hoth houses also have a share. In impeachments the 
commons, as the great representative inquest of the nation, 
first find thc crimc, ami then, as prosecutors, support their 
charge before the lords; while the lords exercising at 
once the functions of a high court of justice and of a jury, 
try and adjudícate the charge preferred. 

I mpeachment by the commons is a procceding of grcat 
importance, involving thc cxercise of the highest judicial 
powers by Parlianwnt; and though in modern times it 

1 Ilarg-ravc's l'n·facc to Hale\; Jurisdiction of thc Lurds. 
' :11 11 e u.~, c. 10, s. ~. Lonb' S. O. N o~. 4, ;j, G. ·lth Iust. 4. 
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has rarcly been resorted to, in formcr periods of our 
history it was of freqnent occnrrence. The earliest in
stance of impeachmcntoy the commons at the bar of the 
Ilouse of Lords, was in the reign of Edward 3 (1376). 

Deforc that time thc lords appear to have tried both peers 
ancl commoners for great public offcnces, but not upon 
complaints addresscd to them by the commons. During 
the ncxt four reigns, cases of regular impeachment were 
frcquent; but no instances occurred in the reigns of Ed
ward 4, Henry 7, Henry 8, Edwarcl 6, Queen 1\fary, or 
Quccn Elizabeth. 

" The institntion had fallen into disnse," says l\Ir. Hallrtm, 
" partly from the loss of that control which the commons had 
obtained under Hichard 2, antl the Lancastrian kings, and partly 
from thc preference the Tndor princes had given to bilis of attain
der or ofpains and penalties, whcn they wished to turn the arm of 
Parliament against an obnoxious snbject." 

Prosecutions also in the Star Chamber, during that time, 
wcre perpetually resorted to by the Crown for the punish
ment of state offenders. In the reign of James 1, the 
practice of impeachment was revived, and was used with 
grcat energy by the commons, both as an instrument of 
popular power and for the furtherance of public justice. 
Detween the year 1620, when Sir Giles Montressor and 
Lord Bacon were impeached, and the revolution in 1688, 

there were about 40 cases of impeachment. In the reigns 
of \Villiam 3, Anne, and Georgc 1, there were 15; and in 
the rcign of George 2 only that of Lord Lovat, in 1746, 

for high treason. The last memorable cases are those of 
"r arren Hastings, in J 788, and Lord 1\'Ielville, in 1805. 

A dcscription of the proceedings of both houses, in 
cases of impeachment, is reserved for a separate chapter in 
a la ter part of this treatise. 

The most important power vested in any brancl1 of the 
legislature is the right of imposing taxes u pon the pcople, 
and of voting money for the exigencies of the public service. 
It has becn already noticed that the exercise of this right 
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by thc commons, is practically a law for thc annual meet

ing of Parliamcnt for redress of gricvanccs; and it may 

also be said to give to thc commons thc chief authority in 

the statc. In al1 conntrics the public pnrse is one of the 
main instruments of political power; but, with the com

plicated relations of finance and public credit in England, 

the power of gi,·ing or withholding the supplies at pleasure, 

is one of absolute snpremacy. The mode in which the 

commons exercise their right, and thc proceedings of 

Parliament gencrally, in mattcrs of supply, will be more 
conYeniently explained in the second book. 

Another important power peculiar to the commons is 
that of determining al1 matters touching the election of 

their own members, ancl im·olving therein the rights of the 

elcctors. U pon the lattcr portian of thcir right a memor

able contest arase hetween the lords and commons in 1704. 

Ashby, a burge~s of Aylesbury, brought an action at 

common law against the returning officcrs of that borough, 

for having refused to pennit him to givc his vote at an 
election. A verdict was obtained by him, bnt it was moYed 

in the Court of Qucen's Bcnch, in arres t. of judgment, "that 

this action did not lie ;" and in opposition to the opinion of 

Lord Chief J ustice Holt, judgmcnt was entered for thc de

fendant; but was afterwards reYerscd by thc Housc of Lords 
u pon a writ of error. U pon this the commons declared that 

" the determination of the right of election of mcmbcrs to 
serve in Parliamcnt is thc propcr business of thc Housc of 

Commons, which they \\·oulcl always be vcry jcalons of, 

ami this juriscliction of thcirs is uncontcsted ; that thcy 

cxcrci~c a great power in that mattcr, for thcy obligc the 
officer to alter hi~ return according to thcir judgmcnt; and 
that thcy cannot judgc of the right of clection without de
tcrlllining thc right of thc clf'ctors; and if electors werc at 

libcrty to pro~ccutc snits touching thcir right of giving 
voicc:; in other comt~, thcre might be differcnt Yoiccs in 

othcr courts, which would makc confnsion, and he dis-
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honourable to the Ilousc of Commons ; and that thcrefore 
snch an aetion was a breach of privilcge." In adclition to 
the ordinary exercisc of thcir jurisdiction, the commons 
reliecl u pon an Act of the 7 "\Vil l. 3, c. 7, by which it had 
been declarecl that "the last determination of the House 
of Commons concerning the right of elections is to be pur
sucd." On thc other hand, it was objected that " there is 
a great clifference between the right of the elcctors ancl the 
right of the electecl: the one is a tcmporary right to a 
place in Parliament pro hác vice; the other is a f;·eehold 
or a franchisc. "\Vho has a right to sit in the House of 
Commons m ay be properly cognizable there; but who has 
a right to choose, is a matter originally establi~hecl, even 
befare there is a Parliament. A man has a right to his 

freehold by the common law, and the law having anncxed 
his right of voting to his freehold, it is of the nature of his 
frechold, and must depend upon it. The same law that 
gives him his right must defend it for him, ancl any other 
power that will pretend to take a\vay his right of voting 
may as well pretend to take away the freehold upon which 
it dcpends." These extracts from the report of a lords' 

committee, 27th l\farch 1704, upon the conferences and 
other proceedings in the case of Ashby ancl \Vhite, give an 
epítome of the main arguments u pon which each party in 
the contcst relied. 1 

Encouraged by the decision of the House of Lords, five 
other burgesses of Aylesbury, now familiarly known as 
"the Aylesbury men,'' commenced actions against the 

constables of their borough, and were committecl to N ew
gate by the Housc of Commons for a contempt of their 
jurisdiction. They endeavoured to obtain their clis<:harge 
on writs of lwbeas corpus, but dicl not succeed. The com
mons declared their counsel, agents, ancl solicitors guilty 
of a breach of privilege, ancl committecl them also. Reso-

1 S ce all the proceedings collected, in A pp. to 3d vol. of IIatsell's Pf(•· 
ccdeots. The whole of this rcport, together with another of the 13th ~Iareh, 
may be read with intercst. 
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lutions conclemning these proceeclings were passed by the 
lords ; confcrcnces wcre hcld, and addresses prescnted to 
the queen. At length the queen came clown and prorogued 
Pnrliament, and thus put an end to the contcst, and to the 
imprisonment of the Aylesbury men and their counsel. 

'The question which was agitntcd at that time has never 
since arisen. Thc comm.ons have continued to exercise the 
sole right of detcrmining whcther electors have had the 
right to vote, while inquiring into the conflicting claims of 
candidates for seats in Parliament, and specific modes for 
trying the right of election by the house have becn pre
scribed by statutes, and its determination declared to be 
"final and conclusive in all subsequent elections, and to 
all intents and purposes whatsoever." 1 

So complete is the jurisdiction of the commons in mat
ters of election, that, although all writs are issued out of 
chancery, every vacancy after a general election is supplied 
by their authority. The speaker is empowered to issue 
warrants to the clerk of the crown to make out new writs; 
and when it has been determined that a return should be 
amended, the clerk of the crown is ordered to attend the 
hou:;e, and amend it accordingly. During the sitting of 
the house, vacancies are supplied by warrants issued by 
thc speaker, by order of the house; and during a recess, 
cither by prorogation or adjournment, he is cmpowered to 
issue 'lvarrants, in certain cases, 'vithout an order.~ 

But, notwithstanding their extensive jurisdiction in re
gard to elections, the commons ha,·e no control over the 
cligibility of candidates, except in the administration of the 
laws which define their qualifications. J ohn 'Vilkes was 
cxpellcd, in 17G4, for heing the author of a. seditious libcl. 
In the next Parliament (3d February 17GO) he was again 
cxpc11cd for anothcr libe!; a new \Vrit was ordered for the 
county of l\1icldlcsex, \vhich he rcprcsented, and he was 
rc-clect cd without a con test; npon which it was resolved, 
on the 17th of Februnry, "that, having Leen in this scssion 

1 :J Gco. 4, c. 2:!, s • • :i4 ; •1 & ;j \'ict. c • .:il3 , ~. 7tl. 2 ::!4 Gco. :3, ses~.~, c. :.!G. 
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of Parliamcnt cxpellcd this housc, he was and is incapable 
of being clected a member to serve in this present Par
liament." The clection was declared void, but l\1r. '\Vilkes 
was again clected, and his clcction was once more dcclared 
void, aml another writ issued. A new cxpedient was now 
tried : 1\lr. Luttrcll, then a member, accepted the Chiltern 
1-Inndreds, and stood against l\1r. '\Vilkes at the election; 
and, being defeated, petitioned the house against the re
turn of his opponent. The honse resolved that, although 
a majority of the electors had voted for Mr. 'Vil.Kes, l\1r. 
Luttrell onght to have been returned, and they amended 
thc return accordingly. Against this proceeding the elec
tors of l\'liddlesex presented a petition, without cffect, as 
thc house declared that l\1r. Luttrell was duly elected. 
The whole of these proceedings were, at the time, severely 
condemned by public opinion, and on the 3d of Muy 1782, 
the resolution of the 17th of February 17ü9, was ordered 
to be expunged from the journals, as "subversive of the 
rights of the whole body of electors of this kingdom.'' 

Expulsion and perpetua} disability had been part of the 
many punishments inflicted UJ?On the unfortunate Hall, in 
1580, and on the 27th May 1G41, Mr. Taylor, a member, 
had been expelled, and adjudged to be for ever incapable 
of being a member of the house; 1 and during the Long 
Parliament incapacity for serving in the Parliament then 
assembled, was frequently part of the sentence of expulsion. 
But all these cases are only precedents of an excess of 
jurisdiction; for one House of Parliament cannot create a 
disability unknown to the law. On the 27th April 1641, 
l\1r. Hollis, a member, was suspended the house during 
thc session ;2 a sentence of a more modifiecl character, and 
one in which the rights of electors were no more infringed, 
than if the house had exercised its unquestionable power 
of imprisonment. 

1 2 Com. J. 158. 
2 1 b. 1 ~a. S ce al so othcr ~ases, 8 Com. J. 280 ; !) 1 b. 1 Oti ; 1 O lb. 8-lG. 
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GE~EIL\L YIEW OF TIIE PRIYILEGES OF PARLIA:'\IEXT: POWER 

OF CO:IDIIT:'\IEXT BY llOTII llOUSES FOR BREACHES OF PRI

YILEGE. C.ArSES OF CO::\DIIT::\l EXT CAXXOT BE IXQUIHED 

1::-iTO BY COUHT~ OF LA W; XOR TJIE PRISOXERS BE AD

:'\IITTED TO ll.AIL. ACTS COXSTRUED AS BREACHES OF PRI

YILEGE. DIFFEREXT PUXISH:'\IEXTS IXFLICTED BY TIIE 

TWO HOUSES. 

BoTH houses of Parliament enjoy ,·arious priYileges, in 

their collective capacity, as constituent parts of the High 
Court of Parliament; which are essentiaJ for the support 
of their authority, and for the proper exercise of the func
tions entrusted to them by the constitution. Other privi
leges, again, are enjoyed by individual members; which 
protect thcir persons and secure their independence and 
dignity. 

Some priYileges rest solcly upon thc law and custom of 
Parliament, while othcrs have bccn dcfined by statute. 
U pon these grounds alone, all priYileges whatever are 
founded. The lords have ever enjoyed them, simply he
cause "they ha ve place aml voice in Parliameut ;'' 1 lmt a 
practice has obtained with thc commons, that would appear 
to snbmit their privileges to the royal favour. At the com

mcncemcnt of e,·cry P arliamcnt sincc thc Gth of Ilcnry 8, 

it has becn the custom for the speaker, 

'' I n tlle nmnc, and on tlJC hchnlf of tl1e commons, to lay claim, 
lJy hnmblc pctiti()n, to tlteir ancieut ami wzdoubted 2 rights and 

1 Ilakcwcl, R:?. 
2 S ce the rncmora!Jlc protcstation of the commons, in answer to James 1, 

wl10 took oficnce ut thc words uscd by thc !ópcakrr in prayiug for thcir 

pri\'ilt•gcs as "their anticnt und undoubtcd right and iuhcritancc." 5 Pur-
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privileges; nnu especially to freedom from arrest and molcstation 
for their pcrsons, servants, and estates; to frecuom of speech in 
debate; anu to free access to hcr majesty whcnever occasion may 
rcr¡uire it; aml to the most favouraule construction of all their 
proceetlings." 

To which the Lord Chancellor rcplies, that 

'' Her mnjesty most rearlily confirms all thc rights and privileges 
which have evcr Leen grantcu to or conferreu upon the commons, 
by her majesty or any of her royal predecessors."1 

The influence of the Crown in regard to the privil~ges of 
the commons is further acknowledged by the report of the 
speaker to the honse, "that their privileges ha ve been con
firmed in as full and ample a manner as they have been 

herctofore granted or allowed by her majesty or any of 
her royal predecessors." 2 

This custom probably originated in the ancient practice 
of confinning laws in Parliament, that were already in 
force, by petitions from the commons, to which the 
assent of the king was given with the advice and consent 
of the lords. In Atwyll's case, 17 Edw. 4, the petition of 
the commons to the king states that their "liberties and 

franchises your highness to your lieges, called by your 
authority royal to this your High Court of Parliament, 
for the shires, cities, burghs, and five ports of this realm, 
by your authority royal, at eommencement of this Parlia
ment, g-raciously have ratified and confirmed to us, your 
said commons, now assembled by your said royal com
mandment in this your said present Parliament." 3 

But whatever may have been the origin and cause of 

this custom, and however great the concession to the 
Crown may appear, the privileges of the commons are 
ne\·ertheless independent of the Crown, and are enjoyed 
irrespectively of their petition. Some ha ve been confirmed 
by statute, and are, therefore, beyond the control either of 

liamcntary llistory, 512; 2 Proceeuiugs and Debates of the Commons, 
1G20-1, p. 35!J. 

1 73 Lords' J . .571. 2 üG Com. J. 4G5. 3 6 Rot. Parl. 191. 
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thc Crown or of any othcr power but Parliament; whilc 
othcrs, having been limited or evcn abolished by stattnc, 
cannot he granted by the Crown. 

Each pri,·ilcge will be separately treated, beginning with 
such as are enjoyed by each honse collectively, and pro
ceeding thence to such as attach to individual members; 
but, befare these are explained, two of the points enu
merated in the speaker's petition may be disposed of, as 
being matters of courtesy rather than privilegc. The first 
of these is "freeclom of access to her majesty ;" and the 
·second, u that their proceedings m.ay recci,·c a favourable 
construction." 

l. The first request for freedom of access to the sove
reign is recorded in the 28th Henry 8; " but," says 
Elsynge, " it appcarcth plainly they ever enjoyed this, 
even when the kings were abscut from Parliament ;'' and 
in the "times of Richard 2, Henry 4, ami downwards, thc 
commons, with the speaker, were ever admitted to thc 
king's presence in Parliament to deliver their answers; 
and oftentimes, under Richard 2, Henry 4, and Henry 6, 

they did propound matters to the king, which were not 
given them in charge to treat o f.'' 1 The privilege of access 
is not cnjoyed by individual members of the House of 
Commons, but only by the house at large, with their 
speaker ; and the only occasion on which it is exercised 
is when an address is presented to her majesty by thc 
whole housc. \Vithout this privilege it is undeniable that 
the queen might refuse to receive such an address pre
sented in that manncr; and that so far as the attend
ance of thc wholc housc in pcrson may give effcct to an 
address, it is a valuable privilcg·e. But addresses of thc 
housc may be communicated by any members who ha,·c 
access to her majesty as privy councillors; and thus the 
same constitutional cffect may be produced, without the 
cxercisc of the privilcge of the honsc. 

1 Elsynge, 17 5, 1 iG. 
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Thc only right claimed and exercised by individual 
members, in availing themselves of the privilege of access 
to her majesty, is that of accompanying the speaker with 
addresses, and entering the presence of royalty, in their 
ordinary attire. Such a practice is, perhaps, scarcely 
worthy of notice, hut it is probably founclecl upon the 
concession to the House of Commons, of a free access 
to the throne, which may be supposed to entitle them, 
as members, to dispense with the forms and cere~nonies 
of the court. 

Far different is the privilege enjoycd by thc Housc of Free acccss fot· 

Peers. N ot only is that house, as a body, entitled to peers. 

free access to the throne, but each peer, as one of the 
hereditary counsellors of the Crown, is individually pri-
vileged to ha ve an audiencc of her majesty. 

2. That all the proceedings of the commons may re
ceive from her majest.y the most favourable construction, 
is conducive to that cordial co-operation of the several 
branches of the legislature which is essential to order and 
good government; but it cannot be classed among the 
privileges of Parliament. lt is not a constitutional right, 
but a personal courtesy; and if not observed, the pro-
ceedings ofthe house are guarded against any interference, 
on the part of the Crown, not authorized by the Jaws ancl 
constitution of the country. The occasions for this cour-
tesy are al so limited; as by the law ancl custom of Par-
liament the queen cannot take notice of anything said 
or done in the house, but by the report of the house 
itse]f.l 

Eaeh honsc, as a constituent part of Parliament, exer
cises its own privileges independently of the other; lmt 
they are enjoyed, not by any separatc right peculiar to 
each; but solely by virtue of the law and custom of Par
liament. There are rights or powers peculiar to each, as 
explained in the last chapter; but all privileges, properly 

1 4 Inst. 15. See nlso irifra 7 Cbapter IV. on Frccuom of Speccll. 
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so ca.lled, appertain equally to both houses. These are 

declared aml expounded hy each house; and breaches of 
pri,·ileg·e are adjudged and censured by each; but still it 
is the law of Parliament that is thus administered. 

The law of Parlianwnt is tlms defined bv two eminent 
a.uthorities: " As e,·ery court of justice hath laws and 
customs for its direction, some the civil and canon, some 

the common law, others their own peculiar laws and 
customs, so the high court of Parliament hath also its 
owr¿ peculiar law, called the lex et consuetudo Parlia
menti." 1 This law of Parliament is admitted to be part of 
the unwritten law of the land, and as such is only to be 
collectecl, according to the words of Sir Edward Coke, 

" out of the rolls of Parliament and other records, and by 
precedents ancl continued experience ;" to which it is 
added, that " whatever matter m·ises concerning either 
house of Parliament, ought to be discussed and adjudged 
in that house to which it relates, and not elsewhere." 2 

H ence it follows that whatever the Parliament has 
constantly declared to be a pri,·ilege, is the only evidence 
of its being part of the ancient law of Parliament. " The 

only method," says Blackstone, " of proving that this or 
that maxim is a rule of the common law, is by shewing 
that it hath always been the custom to observe it ;" and, 
"it is laid clown as a general rnl e that the decisions of 
courts of justice are the c,·idence of what is common 
law." 3 The same rule is strictly applicable to matters of 
pri vilege, and to the expounding of the unwritten law of 
Parliament. 

But although either house may expound the law of 
P arliamcnt, and vindicate its own pri,·ileges, it is agreed 
that no ncw privilege can be crcated. 1 n 1 70-!, the lords 
com m1mit.:ated a re~o]ution to the commons at a confer

ence, " That neither house of Parliament have power, by 

1 4 Inst. l.J; 1 lll. Comm. 1G:3. 2 4 Inst. 15. 
3 1 Comm. G8. 71. 
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any vote or declaration, to create to themsclvcs ncw pri
vileges, not warranted by the known laws ami cnstoms of 
Parliament ;" 1 which was asscnted to by the Commons.2 

In treating of thc privileges of individual members, it 
will be shown, that in the earlier periods of parliamentary 
history, the Commons did not always vindicate their pri
vileges by their own direct authority; but resorted to the 
king, to special statutcs, to writs of privilegc, ami even to 
the Honse of Lords, to assist them in protcctipg their 
membcrs. It will be seen in what manuer they gradually 
assumed their just position as an independent part of the 
legislature, and at length established the present mode of 
administering the law of Parliament. 

Both houses now act upon precisely the same grounds 
in matters of privilege. They declare what cases, hy the 
law ami custom of Parliament, are breaches of privilege; 
and punish the oflenclers by censure or commitment, in 
the same manner as courts of justice punish for contempt.3 

The modes of punishment may differ in some respects, 
but the principie upon which the offence is determined, 
and the dignity of Parliament vindicated, is the same in 
both Houses. 

The right to commit for contempt, though universally 
acknowledged to belong equally to both honses, is often 
regarded with jealonsy whcn exercised by the commons. 
This has m·iscn partly from the powcrs of judicature in
herent in the Iords, which have endowcd that house with 
the character of a high court of justice; and partly from 
thc more active political spirit of the lower house. But 
the acts of the llouse of Lords, in its legislative capacity, 
ought not to be confounded with its judicatnre; nor 
should the political composition of the House of Commons 
be a ground for Iimiting its authority. The particular acts 
of both houscs shoulcl, undoubteclly, be watched with vigil-

1 14 Com. J. [)55. ~ lb. 560. 3 8 Grcy's Debates, 232. 
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ance when they appear to be capricious or unjust; hut it is 
unreasonable to cm·il at priYileges, in general, which have 
been long established by law and cnstom, and which are 
essential to the dignity and power of Parliament. 

The pü\\"Cr of the Ilouse of Lords to conunit for con
tempt was questioned in the cases of the Earl of Shaftes
bury;1 in 1 G7 5, and of Flower/ in 1779; bnt was admitted 
without hesitation by the Court of King's Beuch. 

The power of comrnitmeut has always been exercised 
by the commons, and is thus established upon the ground 
and evidence of immemorial usage.3 1 t was admitted, 
most distinctly, by the lords, at the conference hetwcen 
the two houses, in the case of Ashby ancl 'Yhite, in 
170-l,-t ancl it has been repeatedly recognized by the courts 

of law: viz. by 11 of the jucl~es, in the case of the Ayles
bury :\len ; 5 by the Court of King's Bench, in l\Iurray's 
case ; 6 by the Conrt of Common Pleas, in Crosby's case; 7 

hy the Court of Exchequer, in the case of Oii,·er (1771) ; 8 

by the Court of King's Bench, in Burdett's case in 1811 ; 9 

in the case of l\lr. Hobhouse, in 1819; 10 ancllastly in the 
case of the Sheriff of l\Iiddlesex, in 1840Y The power is 

also virtually admitted by the statute 1 James 1, c. 13, s. 3, 

which provicles that nothing therein shall " extend to the 
diminishing of any punishment to be hereafter, by censure 
in Parliament, infiictcd upon any person," &c. 

The right of commitment being thus admitted, it be
comes an important question to determine, what authority 

1 G Ilowell'~ St. Tr. l::!G!J, et ser¡. 2 8 Duruford & East, 314. 
3 )Ir. \ryun states that ncarly 1,000 instancC's of its cxcrcisc han' 

occurrcu sincc 1047, thc pc>riorl at which thc Journals commcncc (.:1rgument, 
p. i); and nurncrous cases haH occurrcd since thc publication of .:\Ir. Wynu's 

trcatisc>. 
4 17 Lorrls' J. 714. 
~ 2 Lorcl Hayrn. 1105; 3 Wil~. 20.). 
6 1 ""ils. 2W (170 1 ). 
7 3 Wils. 203 (1771 ). 
8 Ih. 

9 14 East, 1. 
10 2 Chit. Rcp. 207; llarn. & Ald. 

420. 
11 11 Adolphn~ & Ellis, 273. 
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and protection are acquired by officers of either honse in 
exccuting the orders of their respective courts. 

Any rc~istance to thc setjeant-at-anns, or his officers, 
has always been treated as a contempt by the commons, 
and the parties, in numerous instances, have sufiered 
punishment accordingly. 

In the case of Ferrers, in 1543, the commons comthitted 
thc sherills of London to the Towcr, for having resistecl 
their setjeant-at-arms, with his mace, in freeing a . member 
who had been imprisoned in the Compter. 

In 1 ü81, after a dissolution of Parliament, an ac_tion 
was brought against Topham, the setjeant-at-arms attend
ing the commons, for executing the orders of the honse 
in arresting certain pcrsons. Topham pleaded to the 
juri~diction of the court, lmt his plea was overruled, and 
judgment was given against him. The house dcclared this 
to be a breach ofprivilege, and conunitted Sir F. Pcmberton 
ancl Sir T. J ones, the juclges, to the custocly of the ser
jeant-at-arms. This case will be referred to again for 
another purpose, but here it is adduced as a prccedent of 
the manner in which officers have been supported hy the 
housc, in the execution of its orden~. 

In 1771, the House of Commons had ordercd a person 
to be taken into custody, 'vho was arrested by a messenger 
by virtue of the speaker's warrant. The messenger was 
charged with an assault, and brought bcfore the lord 
mayor and two aldermen, at the l\Iansion-housc, who set 
the prisoncr at liberty and committed the messenger of the 
house for an assault. 1 For this obstruction to the orders 
of thc house, l\ir. Alderman Oliver and the lord mayor 
were committed to the Tower. 2 

It cannot, indeed, be supposed that when the house has 
ordered thc setjeant to execute a warrant, it will not sus
tain his authority, ancl punish those who resist him. But 
a question still arises concerning the authority with which 

1 33 Com. J. 2G3; 2 IIJ. 280. 28!). 

E2 

A ~,.i,.hmre of 
the civil powcr. 



nrenking opcn 
o u ter doors. 

52 ASSISTANCE OF TIIE CIYIL POWER. 

he is im·estcd by law, whcn cxccuting a warrant properly 
made out by order of thc house; and the assistance he 
i:; entitlcd to demand from thc civil power. 

The ci,·il power has been frcquently called upon by thc 
housc to assist in execnting warrants. 

In H340, all mayors, justices, &c. in England and lrc
land \Vere ordered by warrant to aid in thc apprchension 
of Sir G. Ratc1iffe. 1 

In a case that occurrcd in 1660, thc sc1jcant was cx
pressly empowered 

" to breall open a lwuse in case of resistauce, anu to call to hi3 
assistance the sheriff of l\Iiclulesex, anu all other officers, as he 
shall see cause; aml \vho are required to assist him accoruiugly.'' ~ 

On the 24th January, 1670, the house ordcrcd a warrant 

to be issued for apprehending several persons, who had 
resisted the deputy-se1jeant, and resolved, 

"That the high sheriff of the county of Glouccster, an(l other 
officers concerned, are to be reqnired by warrant from the speaker, 
to be aiuing anu assisting in the execntion of snch warrant." 3 

And again, on the 5th April, 1679, it was orderecl, 

"That the speaker do issue out his warrant, rcquiring all sheriffs, 
bailiffs, constables, ancl all other his majesty's officcrs aml snbjccts, 
to he ai1ling and assisting to tl1e scrjeant-at-arms attenuiug this 
housc." 4 

Beforc the year 1810, hov:;ever, no case arose in which 
the legal consequences of a speaker's warrant and the 
powers and clutics of the se1jeant-at-arms in the exccution 
of it, were di.stinctly explained and rccognized by a legal 
tribunal, as well as by the judgment of Parliamcnt, in 
punishing resistance. 

In the case of Sir Francis Bnrdctt, in 1810, a cloubt 
arose relativc to the power of the se1jeant-at-anns to 
break into the dwelling-honsc of a person, against whom 
a speaker's warrant had been issucd. The se1jcant-at-arms 

1 2 Com. J. 29. 2 8 Com. J. 2'22. 3 lb. 193. 4 lb. 586. 
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having, in cxecution of a warrant, bccn resistcd anu turned 
out of Sir Fraucis Buructt's priva te dwclling-housc by force, 
requircu the opinion of thc attorney-general, 

" whethcr he would be justined in breaking open thc outcr or any 
inner door of thc prívate dwelling-honse of Sir F. Durdctt, or ot' 
any othcr person in which therc is reasonable cause to su,pcct 
he is conccalcd, for thc ¡mrpose of appreheuding him; and whether 
he might take to his assistance a sufficicnt civil or military force 
for tlmt purpose, snch force acting under the (lirection of a civil 
magistratc; and whether such procecdings would be justifiable 
during the night as well as in the day-time.'' 1 -

The opinion of the attorney-gcncral is so important, as 
pointing out the legal authority of the seljeant, anu éau
tioning him as to the mode of exerting it, that it may be 
insertcu nearly at length :-

" N o instan ce is stated to me, and I presume that non e is to be 
found, in which the outer door of a house has been Lroken open 
under the speaker's warrant, for the purpose of apprehending the 
person against whom such warrant issued, then being therein. 
I mnst, therefore, form my opinion altogether upo11 cases which 
have ariseu upon the ex~cution of writs or warrants issuing from 
other courts, and which secm to fall within the same principie. 

" I find it laid down in Semayue's case, 5 Co. 91, that where 
the king is a party, the sheriff may break open the defendant's 
house, either to arrest him or to do otber execution of the king's 
process; if otherwise, he cannot enter. So if the defcndant be 
in the honse of another man, the sherifi' may do the same; Lut he 
cannot break into the house of the defendant in th e execution of 
any process at the suit of an individual. This distinction pro
ceeds, as I apprehend, upon the greater importance of enforcing 
the proccss of the Crown for the puiJiic Lencfit, tban that of indi
viduals for the support of thei r private rights. Reasoning from 
hcnce, I should think that the speaker's warrant, which had issued 
to apprehe11d a man und er sentence of commitment for a breach 
of the privileges of the House of Commons, might lJc executed in 
the same manner with criminal process in tl1e name of the king, 
inasmuch as those privilcgcs were giYCn to the House of Commons 
for the Lencfit of the public only; and the public are interested iu 
the due su pport of them. If the act had beeu done, and I were 
askell whetber it could Le defend ed, I shouhl say that it conhl; 
Lut where it is previonsly known that the execution of thc wnr-

1 G.J Co111. J. 2G4. 
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nmt will he resi :;tetl hy forre, nnd if dcnth shonhl ensne in ~uch a 
conflict, tlw officer who cxccutcs the wnrrant wou!J stancl jnstifiecl, 
or not, as tl1e IJreakiwr of the hou~e mav !Jc belll lnwful or Hnlaw
ful: I fecl m.n~elf ohlfg-<'d to Lring tl1i; un<ler his noticc, leaving 
!Ji m to judg-e for him~elf wiJCther he will Yentnrc to nct upon my 
opiuion, w!Ji c> h lws no tlirect nuthority in poiut to support it, Lut 
re~ts npo11 reasoniug- from other case~, which appcar tome to fall 
wit!Jin tl1e sume principie. Should the officcr resoh·c to Lreak 
into tlJe hom:e, if it Le fonnd necessary, he mnst be careful, first, 
to signify the cause of lti.:: coming, nud make rec¡nest to open the 
doors, antl not me nny f,lrc e until it appearc: tlwt tl10c:e witl1in will 
uot comply; all!l he :siJOuld Le as.-.urell tl1at tlw party whom he 
seeks to apprehenll is withiu the lwuse. For the pnrpose of exe
cutiug the warrant, he may take witlt !Jim a sufficient force of 
mcl1 dcscription as tl1e nature of thc ca:::e rentlers neccssary. If 
he Ita~ renson to apprehcnd a 1le~ree of resistance, which ca11 ouly 
lw repellcd by a military force, l1e may take c:uch force with hiw; 
hut in this case it will be prutlcnt to take with him also a cidl 
magic:trate. 

" I do not tllink it Ulh·isahle to execute the warrant in tbe 
nig!Jt. 

'' TIIC officcr shoulcl nnderstautl, that whC'n Sir Fruncís Bmdett 
lw~ once l!ecn arrested, if l1e afterwards effects J¡j~ csC:'t]le or is 
rc!'cued, hi~ O\Yn hou:se or the honse uf any other person into 
wllÍch he retreats, may he hroken for tlJC purpose of re-tnking 
him. 1 

"Y. GIIIDS." 

In eon~cquence of this opinion the seijcant-nt-nrms 

fore<·d au clltrnllre into ~ir F. Bunlett's hou~e, clown tite 

nrea, aml conveyed his prisoner to the Towcr, with the 
ns~i:.:.tance of a military forre. Sir F. Burdett ~ubscqucntly 

brought actions against thc ~penker and the ~cJjeant-nt

arms in thc King's Bcneh. Thc hou:-;c directed the nt

tomey-gcncrnl to dcfend thcm. Tlw causes werc both 

tried, and n·rdids wcrc ohtain('<l for thc defcndants. 

\\rith rf'spect to thc a11tlwrity nf the :--ct:jeant.-at-arms to 

break opf'n thc outf'r door of Sir F. Bnrdctt's housc, Lord 

Elh·nhorongh snicl, 

" l'pon antl10ritics t!JC most. uuqucst ionahle tl1is point lws hccn 

1 G.í Crlln .• 1. :.!G L 
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settled, that where au injnry to thc puLlic has been committcu, in 
the sltape of nu insult to any of thc conrts of justicc, on which pro
cess of contempt is issued, the officcr chargcd with the cxccution 
of such proccss may bl'cnk open duors, if ncccssary, in arder to 
execute it; anu it cannot be contended that thc houscs of legisla
tu re are lcss strongly armed iu point of protcctiun anu remedy 
agaiust contcmpts towards tbcm, than the courts of justice are." 1 

Thus confirming thc opinion of the attorney-gcneral, npon 

which the sctjeant had acted. This judgment was after
wanls aflirmed, on a writ of error, by the Exchequer 
Chamber, and ultimately by the House of Lords. 

But although the se1jeant-at-arms may force an en
trance, he is not authorized to remain in the house if the 
party Le from home, in order to await his return. l\lr. 
Iloward, a solieitor, brought an action of trespass against 
certain officers of the Honse of Commons, who, in exe
cuting a speaker's warrant for his apprehension, had stayed 
severa] hours in his housc. The trial came on before Lord 
Denman, in the sittings at 'V estminster after l\Iichaelmas 
term, 18-12, "·hen it appeared in evidence that thc mes
sengers had remained for several hours in the house 
awaiting the return of Howard, after they knew that he 
was from homc. 

The attorney-general, who appeared for the defendants, 
aclmitted that, aithough they had a right to enter Howard's 
housc, ancl to be in his house for a reasonable time to 
search for him, yet that they had no right to stay there 
until he retnrned; ancl Lord Dennmn directed the jury 
to say what jn:;t ami rea~onabie compensation the officers 
should makc for thcir trcspass, which their warrant from 
the H ousc of Con11nons dicl not authorize. A verdict was 
ronseqnentiy giYen for thc piaintiff on the second count, 
" 'ith lOO l. damagcs.2 Thc verclict proceedecl entirely upon 
the ground of the defendants having exceeded their autho
rity, ami without any reference to the juriscliction of thc 
House of Commons. 

1 14 East, 157. 2 Carringt•Jll & ~Iar:;h!llan, 38:2. 
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Habeas Corpus. 

CAUSES OF CO)DliT)lE:'iT 

The power of conunitment, '"ith all the authority which 
can be giYcn by law, being thus cstablished, it bccomes 
the key-stonc of parliamentary privileg·e. Eithel' housc 
may adjudge that any act is a breach of privi.lege and 
contempt; and if the warrant recite that the person to be 
arrestcd has been guilty of a brcach of privilege, the courts 
of law cannot inquirc into the grounds of the jndgment; 
but mnst lcaYe him to suffer the punishment awanled by 
the High Court of Parliament, by which he stands com
mitted . 

The Habeas Corpus Act 1 is binding upon all persons 
whatever who have prisoners in their custody, and it is 
thereforc competent for the judges to have before them, 
persons committed by the Houses of Parliament for con
tempt. There llave been cases, indeed, in which writs of 
habeas corpus ha ve been resisted : as in 1 G7 5, whcn thc 
House of Commons directed the lieutenant of the Towcr to 
make no return to any 'vrit of habeas corpus relating to 
persons imprisoned by its order;2 and in 1704, when similar 
directions were given to the serjeant-at-arms.3 But these 
orders arose from the contests raging bctween the two 
honses ; the first in regard to the judicature of the lords, 
and the second concerning the jurisdiction of the commons 
in matters of election ; ami it has since beeu t.he invariable 
practicc for the scrjcant-at-arms and others, by order of 
the honse, to make returns to writs of haheas corpus." 

Bnt although the return is made acconling to law, thc 
parties who stand committed for contempt cannot he ad
mitted to bail by the courts of law. This opinion was 
cxprcssed in Sheridan's case, by many of the first lawyers 
in thc llouse of Common~, shortly aftcr the passing of 
the Habeas Corpus Act; 5 and has heen confirmed by 
nnmerou:-; decisions of thc courts of law; of which the fol
lowing are ~ome of the most rcmarkable. 

1 31 \harlcs 2, c. 2. 2 D Com. J. 3.:JG. 3 14 lb . .'iG5. 
4 !).j Com. J. :!.j; Ilansar,l's Dcl•ate:<, '.!4 Jau. 1840, 51 N. S. p . .':í.:JO. 
~ .\.. IJ. J(Jt;O; 4 Hans. Parl. llbt. l::'G2. 
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In lü75 Lord ShafteslJnry, who had been committed lJy thc Earl of Shaftcs
llousc of Lonls for a eontempt, was brought Lefore the Court of bury's case. 
King's Dcnch, bnt remande<!. In that case Lord Chief J nsticc 
Hain"'ford said, " He is in execution of thc jnrlgment givcn by the 
lords for contempt; and therefore if he should be Lailed, he would 
Le dcli,·ercd out of exccntion." 1 

In 1751 :\Ir. l\Iurray "·as committcd to Newgate Ly thc com- .l\Iurray's case. 
mons for a contempt, and was brought up to the Court of King's 
Bench f_~y a habeas corpus. 'l'he court refu~ed to admit him to 
Lail, " rright, J., saying, "It need not appear to us what the 
contempt was for; if it did appenr, we could not judge thereof; 
the llouse of Commons is superior to this conrt in this particular. 
This conrt cnnnot admit to Lail a person committed for a contempt 
in any othcr court in W estminster Hall." 2 

In Crosby's case, in 1771, De Grey, C. J. said, ""'hen the Brass Crosby'::~ 
Ilouse of Cornmons adjmlge anything to be a contempt or a breach case. 
of prh·ilege, their adjndication is a conviction, and their commit-
ment in con~eqnence an execntion; and no court can di scharge 
or Lail a person that is in execution )Jy the judgment of any otber 
court." 3 

Again, in the case of Flower, who had been committed Flowcr's case. 

by the House of Lords for a libel on the Bishop of Llan-
daff, the prisoner applied in vain to the King's Bench 
to be admitted to bail; ancl Lord Kenyon, adopting the 
same view as other judges before him, said, 

""re were bound to 'grant tbis habeas corpus; but having seen 
the return to it, we are Lound to remand tbe defendant to prison, 
becausc the snLject belongs to 'aliud examen.'"~ 

In the case of 1\Ir. Hobhouse, Lord Chief J ustice Abbot Hobhousc's 

said, 
"The power of commitment for contempt is incident to every 

conrt of justice, and more especially it Lelongs to the High Court of 
Parliament; an<l therefore it is incompeten t for t!Jis conrt toques
tion thc privileges of the 1-Ionse of Commons, on a commitment for 
un offence which they have adjudgc<l to be a contempt of those 
privileges." s 

case. 

Thc last case that occurrecl was that of the sheriff of Shcriff of .l\IiJ-

1\Iiddlesex, in 1840, who had been committed for execut- dlescx. 

2 1 Wils. 200. 1 G IIowcll's S t. Tr. 1 :2GD. 
3 3 " 'ils. 188. 4 8 Dumford & Ea:st, 314. 

s 2 Cllit. Hcp. 207; 3 llarn. & Ald. 420. 
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ing a judgment of thc Court of Quccn's Bcnch against thc 

printcrs of the Housc of Commons. In obeclience to an 

order of the hou~e, 1 thc sc1jeant made a return to thc 

writ, that he had taken and detained the shcriff by virtue 

of a warrant under thc hand of thc speaker, "·hich warrant 
was a::; follows :-

""·hereas the IIon~e of Commons hnve this day resolYed that 
w·. E\·nn::, esq. and J. Wheelton, esr¡. sheriff of :\Iiddlesex, having 
lJeen g-uilty of a contempt and breacl1 of the pri,·ileges of tltis 
honse, be committetl to thc custorly of the se1jeant-at-arms attend
ing this honse; these are thercfore to rer¡uire yon to take into your 
custouy the boclies of thc saiJ W. Evaus and .J. "\\. heclton, an<l 
them safely to kcep Jnriug the pleasurc of this house; for which 
this shall be your sufficicnt warrnnt." 

lt was argued that, undcr the 5G Geo. 3, c. 100, s. 3, 

the judges could examine into the truth of the facts set 

forth in thc return, by affidavit or by affirmation; that 
the return was bad, because it did not state the facts on 

which the contempt arose; aml that the warrant did not 

show a sufficient jurisdiction in those who issucd it. N o 

one appeared in support of the return, but the judges 

were unanimously of opinion that the return 'ras good, 

and that thcy could not inquirc into the nature of the 

contempt / although it was notorious that the shcriff had 

been committed for cxccuting a judgment of that conrt. 

From thcse cases it may now be considcrcd as esta
hlishcd bcyond all qne~tion, that the cau~e of commit

ments by either Housc of Parliament, for brcaehes of 
privilegc ami contempt, cannot be inqnired into by courts 

of law, hut that their " adjudication is a com·iction, and 
their commitment, in conseqncnce, an execution." 

Hut one qnalification of this doctrine must not be 

omitted. 'Vlwn it appcar:-;, upon thc rcturn of thc writ, 

f'imply that. the party has been committcd for a contempt 
awl brcach of privilcg<', it has bcen uniYcrsally admitted 

that it is incompctent for the conrts to inquirc further into 

' f)¡j Com. J. 25. 2 11 Adolphus &. Ellis, 2i3. 
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the natnrc of the contempt; but if the causes were stated 
on the warrant, it is probable that their sufficicncy would 
be examined. Lord Ellenborough, in his juclgment in 
Burdett v . . A bbot; drcw the di::;tinction between su eh 

cases in the following manner :-

" Tf n eommitment appeared to be for a eontempt of the Ilonse 
of Commons generally, I wonhl, neither in the case of that court 
nor of any other of the superior comts, im¡uire further: Lnt if it 
ditl not profess to commit for a contempt, Lut for somc matter ap
pearing on the return, which could Ly no reasonahle inte1~dment 
be eousiderrd as a contempt of the eourt rommittiug, lmt a gr01md 
of commitment palpaLly aml evidently arLitrary, unjust, and con
trary to cvery principie of positive law or natnraljustice; I say, 
that in the case of suclt a commitment (if it ever should occur, 
but which I cunnot possibly anticipate as ever likely to oceur,) we 
must look at it anJ act 11pon itas justice may rer1uire, from 'vhat
evcr court it may profess to haYe proceeded." 

And in this opinion Lord Denman appears to have ac
quiesced, in the case of the sheriff of 1\ficlcllesex. 

'\Yilful disobeclience to orders, within its juriscliction, is a 
contempt of any court, and clisobedience to the orders and 
rules of Parliament, in the execution of its constitutional 
functions, is treated as a hreach of privilege. Insults and 

ob~tructions, also, offered toa court at large, orto any of its 
members, are contempts; and in like manner, by the law 
of Parliament, are breaches of privilege. I t 'vould be in 
vain to attempt an enumeration of every act which might 
be construecl into a contempt, because the orders of every 
conrt mnst necessarily vary with the circumstances of each 
case; but certain principies may Le collected from the 

J ournals, which will serve as general declarations of the 
law of Parliament. 

Breachcs of privilege may be divided into, l. Disobe
dience to general orden;; or rules of either house; 2. Dis
obedience to particular orders; :3. r mlignities oflcred to 
the character or proceedings of Parliament; 4. Assaults 
or interference with members in dischar~e of their duty, 

1 14Eust,l. 
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or reflections upon their character and conduct m Par
liament. 

l. Disobedience to anv orders or rules, if made for the 
c01n-enience or efliciency of the proceedings of the house, 
is a breach of pri,·ilege, the punislnnent of which would 
be left to the house, by those who are most jealous of 
parliamentary pri,·ilege. But if such arder:::: should appear 
to clash with_ the common or statute law of the country, 
their validity is liable to que::3tion, as will be shown in a 
separa te chapter 1 u pon the jurísdiction of the courts in 
matters of prí,·ilege. 

As examples of general orden~, the violation of which 
woulcl be regarded as breaches of privilege, the following 
may be sufficient. 

The publication of thc debates of either house has been 
repeatedly declared to be a breach of pri,-ilege, and espe
cially false ancl peiTerted reports of them; and no doubt 
can exist that if either house desire to withhold their 
proceedings from the public, it is within the strictest limits 
of their jurisdiction to do so, and to punish any violation 
of their orders. The lords have a standing arder, of the 
2ith February 1G98, by which it is declared, 

"That it is a breach of the prh·ilege of this house, for any person 
whntsoeYer to print, or publi5h in print, nnytl1ing relating to the 
proceedings of the house without the lea "re of this house.'' ~ 

Cases. In 1801, A11an )[acleod, a prisoner in X ewgate, :convicted for a 
misdemeanor, was fined 100 l., and committed to X ewgatc for six 
months after the expiration of his scntencc, for publishing certain 
paragraphs purporting to be a proceeding of the house, which bad 
been ordcred to he expunged from the J ournal, nnd the deLate 
thereupon. He wns also orderell to be kept in !'afe custody nntil 
he shouhl pay tbe fine.3 Ami J ohn Il ígginbottom, for Yending and 
publi~hing these parngrnphs, was fined G s. S d., and committed to 
N ewgate for six months, ami nntil he should pay the fine} He 
afterwards presented n pctition toLe liLerated, "\\as brought to tbe 
bar, reprimanded, nnd dischargcd.5 

1 C'hapter VI. ~ Lonl:,' :3. O. Xo. i7. 
3 43 Lorus' J. 103. ~ lb. 5 lb. Il.). 22.'). ::?30. 
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In the sume year, H. Tirown ano T. Glassington wcre committed 
to the custocly of the Llack rod, for printing aml pul,Jishing in the 
l\Iorning Hcrald some paragraphs purporting to be an nccount of 
what passru in delJate, lmt which the house declareu toLe a. scan
dalous misreprcsen tation. 1 

The commons havc ordcrcd, 

"That no news-lettcr writers llo, in thcir letters or other papcrs 
that thcy disperse, presume to intermechlle with the debates or any 
other proccedings ofthis honse." 2 "That 110 printer or publisher 
of any printecl newspapers du presume to inscrt in any suclq>apers 
any c.lebates or any other proccedings of this house, or of any 
committec thercof." 3 "That it is an indignity to aml a breach of 
the privilege of this house, for any person to presume to give, in 
written or printeu newspapers, any account or minute of the de
Lates or other proceedings. That, upon discovery of thc authors, 
printers, or puLlishers of any such DCl\·spapcr, this house will pro
ceeu against the offenc.lers with the ntmost severity." 4 

Other orders also to the same effect, though not verbally 
the samc, have been repeated at different timcs.5 These 
orden; have fallen into disuse; debates are daily cited in 
Parliament from printed reports, and galleries have been 
constructed for the accommodation of reporters. But if 
any wilful misrepresentation of the debates should m·ise, 

or if on any particular occasion it should be thought 
necessary to enforce the restriction, there can be no 
question but that the house is justified in punishing the 
offender, whether he be a member of the house, or a 
stranger admitted to its debates.6 

In the same manner it is declared to be a breach of 
pri,·ilege for a member or any other pcrson to publish the 
evidence taken before a select committcc, nntil it has been 
reportcd to the house ; 7 and the publisher of a newspaper 

' 43 Lo rus' J. GO. 
2 Orucrs, 11th Feb. 1605. 18th Jan. 1607. 3<1 Jau. 1703. 23<1 Jan. 

1722. 12 Com. J. 48. 14 lb. 270. 20 lb. DD. 
3 20 Com. J. DD. 4 2G Feb. 1n8; 21 Com.J.238. 
s 13th April 1738. 10th April 1753. 3<1 l\Iarch 1762. 23 Com. J. 

148. 2G lb. 754. 3<1 .March 17G2. 
0 74 Com. J. 537. See also Chap. VII. '92 Com. J. 282. 
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has hcen committcd for this offcncc 1 by thc House of 
Commons. 

There are various other orders and rules connected with 

parliamentary proceeclings ; for example, to prevent the 
forgcr~' of signatures to a petition ; 2 for the protection of 
witnesscs; 3 for securing true evidence before thc housc 
or connnittees; -t for the corrcct pn blication of the votes ; 5 

and for many othcr purposes which will appear in dif
fercnt parts of this work. A ,\·ilfu l violation of any of 
thesc orden;; or rule~, or general misconduct in reference to 
the pmceedings of Parliament, will be ccnsurcd or punishcd, 
at the pleasure of the house whose orden;; are conccrned. 6 

2. Particular orders are of various kinds: as for the 
attendance of persons before the house or committecs ; 7 

the production of papers or records; 8 for enforcing an
swers to qucstions put by the housc or by committecs; 9 

and, in short, for compelling persons to do, or not to do, 
any acts that are within thc jurisdiction of the housc. If 
orders be made heyoncl its juriscliction, the hou~e, as 
already proved, may punish the parties who refuse corn
pliance with or obstruct the exccution of them; 10 but the 

cnforcemcnt of them may bccome a matter Jiable to qucs
tion before thc courts of Jaw. 

3. lndign1ties oflercd to the charactcr or proceedings of 
Parliament, by libellous rcflcctions, have always been re
scntecl and punishcd as breachcs of privilegc. Some of 
the offcndcrs havc escaped with a reprimaml; others have 
been committed to thc custody of the black rod, or the 
::.crjcant-at-arms; while manv hm·c bccn confined in the 

• 87 Com. J. 3CO. 
3 2'2 Ih. 14G. 

~ :1-1 Com. J. 800. 

·l Srssion:.d oders. 

n 4 Loros' .J. 70,'). :17 lh. (ll:J. :18 lh. 3:18. GHJ. 

~ Jh. 

7 !)J Iom .. J. !3:18. & !JO Com. J . .'iG4. fJiiJ. 
0 88 C'om .. J.~~~- !10 lb. W4. 
10 Se•· 4 Lor,ls' .J. 247, wl1crc Ilarwood and Urinkwater were committed 

to tliC FJp¡·t, aml pilloried for llisol)('dience to nn orucr for r¡nicting thc pos
~essions of Lord LiwJ .::cy ; and G lb. 4!13. 
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Tower anu in N ewgate; anu in the lords fine, nn
prisonment, and thc pillory have been adjudged. Prose
cutions at law have abo bcen ordcred against the parties.1 

Thc cases are so numerous that only a few of the most 
remarkable need be given. 

Thc following extract from thc report of a committee of Lor1ls. 

the lords, 18th l\Iay 171G, will serve to show the practice 
of that house : 

"That whcre offences have been committed ngainst the L.onour 
and dignity of the house in general, or any member thercof, thc 
honse havc proceeLleu, both by way of fine and corporal punish
ment upon snch uffenders; but in other cases the attorney-general 
has been ordereu to prosecute the offenders according to law; and 
the committee, on perusal of the severa} onlers directing prose
cntion:- by the attorney-general, 1lo not find that, at any time, 
addresses ha ve been made to the king for sucl! prosecutions." 2 

Very severe punishments were formerly awarded by 
the lords in cases of libel, as fine, imprisomnent, and pil
lory ;3 but in modern times commitment, with or without 
fine, has been the ordinary punishment..¡ In 1708 l\Iessrs. 
Lambert anu Perry were finecl 50 l. each, ancl committed 
to N ewgate for three months, for a newspaper paragraph 
highly reflecting on the honour of the house.5 

In the commous, "'Yilliam Thrower was committed to the cus
totly of the serjeant in 1559, for a contempt in u:m·ds agaiust the 
dignity of the house. 6 In 1586 l\Ir. Arthnr Hall, a memher, was 
imprisonetl,fined, 7 and expelled, for having printed and published 
a libel containing "matter of infamy of sundry goud particular 
members of the house, and of tlJC whole state of the house in 
g<'neral, ami al so of tlle power aud authority of the house.'' 8 In 
1G~8 IIemy Aleyn was committcJ to the cnstocly of the serjeant 
for a libcl on the last Parliament. 9 In 16-10 tl1c Archdeacon of 
Dnth was c0mmittcd for almsing the last Parliament.IO In 1701 

1 34 Lonls' J. 330. ~3 Com. J. 54G. 2G lb. 9. 304. 34 lb. 4G4. 
44 lb. 4G3. 

2 20 Vmls' J. 3G2. 
3 4 Lords' J. G15. .5 lb. 241. 24-!. 20 lb. 3G3. 22 lb. 303, 304. 
~ 2~ lb.~.>I.3G7.330. .s 4llh.50G. 6 l Com.J.GO. 
7 Sec injra, p. i:J. 
9 l Com. J. !125. 

6 D'Ewcs' Journal, 291-208. 
10 ~ Com . .T. 03. 
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Thomns Colepepper was committeu for reflections upon thc last 
IIouse of Commons; nnd the nttorncy-gencral was directe1l to 
prosecute him. 1 Thc housc also resoh·cd, shortly aftcr the lnst 
case, "tbat to print or publish any books or libels reflecting upou 
the procccdings ofthe House ufCommons, or nny member thereof, 
for or relating to his service thercin, is a high Yiolation of the 
rights and prh·ilcg:es of the IIouse of Commons." 2 In 1805 Peter 
Stuart was committed for printing in bis papcr libellous reflections 
on the character and conduct ofthc hou se. 3 In 1810 Sir F. Bnr
uctt, a member, was sent to the Tower for pulJlishiug "a Iibcllous 
and scandalous paper refl ecting u pon th e just ri ghts ancl privilcges 
of the hol!Sc." 4 And in 1810 ::\Ir. IIobhouse, having acknowledgcd 
himself the author of a pamphlct, was committed to N ewgate. 
The honse had previously declared his pamphlet to be" a scantlalous 
libel, contnining matter calculated to inflame the peoplc into ncts 
of violence agniw:t the Iegislature, and agai nst this house in parti
cular; antl th at it is a high contempt of thc privileges, and of the 
constitutional nutlwrity of thi house." .s 

The powcr of the house to commit the anthors of libels 
was questioncd before the Court of King's Bench, in 1811, 
by Sir F. Burdett, but was admitted by all thc judgcs of 
that court, without a single expression of doubt.6 

On the 21st l\Iay 1790 a general resolution was passed 
by the commons: 

"That it is against thc Iaw and usage of Parliament, and a high 
breach of the privilcge of this house, to write or publish, or cause 
to be written or published, uny scandalous and lihrllous reflcction 
on the honour and justice of this house, in any of the impeach
ments or prosecutions in which it is engagcd." 7 

4. Interfcrence with, or reflcctions upon mcmbcrs, havc 
always been resented as indignities to thc house itself. 

In thc Lords thi offence has hecn visitcd with peculiar scvcrity, 
of which numerons instauces are to he found in the earlier ,·olumes 
of their J ournals; 8 of thesc only a fcw of the most rrmarkablc 
neefl he particularly mentioned. 

On the 22d :\Iarch 1023, Thomas l\Iorlcy wa;; fincd l,OOOZ., sent to 

1 13 Com. J. 73.J. 2 lb. 7G7. 3 G5 lb. 113. • G.i IIJ. 2.i2. 
~ 70 Com. J. 07. ~Iany other cases are citcd in thc Appcndix to the 

Secoud lteport on Sir F. Burdett, in 181 O. 
6 llurdctt v . . \ biJot, l 4 East, l. 7 45 Com. J. 508. 
8 3 Lord:¡' J. 842. 851. 4 lb. 1~.11. 2. 3. ;, lb. 24. 
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the pillory, nnd imprisoned iu thc Flect, for alibcl on the lord kcepcr.1 

On tl~e Uth J uly IGG3, Alexauder Fitton was fiucd 500 L., a11tl com
mitted to the Kiug's Dench, for a liLel on Lord Gerard of Bramlon, 
and ordercu to find suretics fo¡· his Lchaviour during lifc; 2 auu 
othcrs who had Leen priYy to siguiug and publishiug thc liLcl, were 
imprisoned in the Flcet, aud onlered to finu security for their goou 
Lehaviour unriug lifc. On thc 18th ])ecember IGG7, "'illiam Carr, 
for tlispcrsing scamlalous and seuitious printed papcrs against 
thc samc noLlemau, was fineu l,OOOZ., seutenced to stand thrice in 
the pillory, to be imprisoned iu the Fleet; and tlJe papen~ to be 
Lurned Ly the haml of the hangmau.3 Ou the 8th l\Iarch 1688-9, 
w·. Downiug was committed to the Gatchouse, and fin~l IOOZ., 
for printing a paper reflecting on the Lord Grey of Wark. ~ 

In later times parties have been attached for libels on 
peers, as in 1722, for printing libels concerning Lord Stráf

ford,S and Lord Kinnoul ;6 and fined and committed, as 
in the case of Flower, in 1779, for a libe! on the llishop of 

Llandaff.i 

In 1776, Richard Cooksey was attached for sending an 

insulting letter to the Earl of Coventry, and afterwarcls 

reprimanclecl, and ordered " to be continued in custody 
until he fin el security for his good behaviour." 8 

In the commons, on the 12th April 1733, it was resolved Commons. 

and declared, nem. con., 
"Thnt the nssaultiug, insulting, or menacing any memLer of Assaulting or 

this house, in bis coming to or going from the house, or upon the obstrncting 
membcr~. 

account of his behaviour in Parliament, is an high infl'ingement 
of the privilege of this house, a most outrageous and dangerous 
violation of the rights of Parlinment, and au high crime and mis
uemeanor." 9 Antl again, on the l st J u u e 1780, " 'fhat it is a 
gross breach of the privilege of this house for any person to 
obstruct nnll insult the members of this house in the comiug to or 
going from the honse, and to enuea>our to compel memLers by 
force to declare themsclYes iu favour of or against any proposition 
theu dcpend ing or e>..llectcd to be Lrough t Lefore the house." 10 

l t need hanlly be said that any person acting in oppo
sition to these orders will be committed. 

On thc 2~d June 1781, complaint "·as malle that Sir J. \Yrottes
ley had receind a challcuge for his conduct as a member of the 

1 3 Lords' J. 27G. 
4 14 lb. IH. 
8 3!) IIJ. 314. 331. 

2 11 lb. 5.:)4. 
S 22 lb. 12!). 6 lb. 140. 

9 22 Com. J. 115. 

F 

3 1~ lb. 174. 
7 42 lb. 181. 

10 37 Com. J. 902~ 
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Worcester clection committce; alHl Swift, the person complained 
of, wns eommittcd to tlw custotly of the serjeant-at-arms.1 On 
thc 13th April 1809, Sir Charles liamilton complained that he 
hall bcen arrested, nnd otherwise insulted J,y Daniel llutler, a 
sherift"s officer; and Butler ,\·as committed to X ewgate for his 
oft'cnce. ~ 

On thc 1 Ith J uly 1824, the speaker, having received 
informatiou that a member had Leen assaultcd in the lobby, 
ordcrcd thc se~jcant-at-arms to take the person into cus
tody, and doubts bcing cntcrtaincd of his sanity, he was 
orden~d to stand committed to the custody of thc serjeant.3 

[n 1827, complaint was madc of threc lctters which had 
bcen sent to l\Ir. Sccrctary Peel, taking notice of his 
speeche~, and threatcning to contradict them from thc 
gallery of the house. Thc lctters wcre delivered in ami 
read, and the writer, H. C. J ennings, was ordered to attend. 
He acknowledged t.hat the lettcrs were writtcn by him, 
and he was declared guilty of a breacl1 of privilege, but 
was snflercd to escape with a reprimand from the speaker:' 

Libels u pon members ha ve also been constan ti y punished. 

In 1G80, Yarington and Groome were committed for a liiJel 
against a membcr. 5 In 1GSD, Christopher Smclt was committetl 
for spreading a false and scandalous report of Peter Rich, a. 
mcmber.6 In 1üDG, Jolm Rye was committcd for having causeu 
a libcl, reflecting on a. member, to be printcu and ucliYcred at the 
uoor.7 In 1704, .T ames l\lellot was committed for fnlse and 
scaudalous reflections upon two mcmbers.8 In 1733, " rilliam 
t\ oble was c(munittcd for asserting that a. memuer rccei,·cd a 
pensiou for his voting in Parliament.9 In 1774, H. S. Woodfall 
was committeu for pnblishing a lettcr, reflecting on the character 
uf the speaker. 10 I11 18~1, t.hc author of a paragraph in the John 
Bull newspaper, containing a false aud scanualous liuel on a 
member, was committct.l to Ncwgatc.U In 183~, l\Icssrs. Kiuson 
& \\'right, solicitor~, wcrc admouishc<l for having atldrcssed to 

1 ~8 C':om . J. iJ:J,'j, &:l7. 
3 7!} Com. J. 4~3. 
s !) Com. J. 0~4. (},'j(i. 

7 11 Com. J.();)(}, 

'J ::!:1 Com. J. 2-15. 

2 (j.¡ Com .. J. 210. 21:3. 
1 fl2 Com. J. 3f>ú. 3!JD. 
G lO Com. J. 244. 
8 l ·l Com. J. úfi.J, 

10 34 Com. J. 4úG. 
11 7GCom.J.3:J.:i. 
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the committee on the Sundcrlaud Dock Bill a letter, retlccting on 
the conduct of memhcrs of the committee, copies of which werc 
circulated in printed hanJLills.' 

Othcr cases, too numerous to mcntion, have occurred, in 
some of which the parties have been committecl or rcpri
mandccl ; and in others thc housc has cousidered that the 
remarks did not justify any proceedings against the authors 
or pnblishers.2 

On some occasions the house has also clirectccl prose
cutions against persons who have publishecl libels reflccting 
upon mcmbers, in the same manner as if the publications 
had affcctecl the house collectlvely.3 

Of a similar character with libels, is wilful misrepre
sentation of the proceeclings of members. 

On the 22d April 1699, it was resolved, 

" That the publishing the na.mes of the member& of this house, 
nnd retlecting upon thcm, and misrepresenting their proceedings 
in Parliament, is a ureach of the privilege of this house, and 
destructive of the freedom of Parliament." 4 

'Vhen the speaker is accompanied by the mace, he has 
pmver to orcler persons into custody for clisrespect, or other 
breaches of privilege committed in his presence, without 
any previous order of the house. l\1r. Speaker Onslow 
onlered a man into custody who prcssed upon him in 
'Vestminster Hall; 5 and a case is mentioned by D 'Ewes 
in which a member seized upon an unruly page and 
brought him to the speaker, by whom he was committcd 
prisoner to the se1j eant.6 In 11175, Sir Eclward Scymour 
seized the se1j eant-at-arms and dclivercd him into the 
custody of a mcsscnger; but in that case Pemberton, the 
~e1jeant, had been ordered by the house to be taken into 
custody, ancl thc speaker had issued his warrant for that 
purposc, to thc lieutenant of the Tower.7 

1 87 Com. J. 278. 29-l. 
2 See the head of Co::-.JPI,AINT~, in the several Journal Indexes. 
3 13 Com. J. 230. 14 lb. 37. 4 12 Com. J. GGI. 
5 2 IIats. 241 n. 6 D'Ewcs, G2D. 7 n C';om. J. 301. 353. 
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In all these classes of offenceR, both houses '"ill commit 
or otherwise punish, in thc manner describecl; but not 

'vithout due inquiry into the allcgcd offcnce. 
By a standing order of the lords of 11th J anuary HHH), 

it is ordered, 

" That in case of complaint by any lord of this house of a brearh 
of privilegc, wlierein nny person sl1all be taken into custody for 
the future; if tli e house, upon examination of tl1e matter com
plaincd of, shall judgc the same to be no breach of privilege, tlJC 
lord who mude the complaint shall pay the fecs ancl expenses of 
the person so taken into cnstody; and that no per~on shall lJe 
taken into custody upon complaint of a breach of privilege, but 
upon oath made at the bar of this house.'' 1 

This orcler was explained, on the 3d J une 1720, " to be 
understoocl only of hreaches of privilege committed in 
Great Dritain; but that oath made by affidavit, in writing, 
of a breach of privilege committed in lrcland, may be 
sufficient ground to take into eustody the person thereby 
proved to have been guilty of such breach of pri,·ilege, 
though no oath be made thereof, at the bar of this 
house." 2 

In the eommons it was resolved, 31st J anuary 1 GD..J., 

" That no persons shall be taken into custody, upon complaint 
of any breach of priYilege of this bouse before the matter be first 
examined ; " but it was at the same time resoh-ed ancl declared, 
" that the said order is not to extcnd to any Lreach of privilegc 
upon the pcrson of any member of this house." 3 

Again, on the 3d January 1701, it was resolved, 

" Tlwt no person ]Jc tnken into custody of the serjeant-at
arms, upon any complaint of a breach of privilc•gr, nntil thc 
mattcr of snch complaiut shall l1ave Leen examinecl by the com
mittec of privilcgrs, nll!l reported to the housc, and that tlle 
snme be a sta nding ordcr of the hou se." '1 

Thcre is no longer a general committee of privileges, to 
whom all such matters are refcrrcd, although the com
mittee of privilcgcs IS ~ till uominally appointed.5 The 

1 Lor,Js' S. O. No. 78. 
4 13 Com. J. G48. 

2 lb. No. 110. 3 11 Com. J. 210. 
5 93 Com. J. 8. 
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appointment, at the commencement of each scssion, of thc 
committcc of privileges was discontinued in 1833, lmt has 
sincc bcen revived, pm formá, although no members are 
nominated. lt is the present practice, when a complaint 
is mude, to order the party complained of to attend the 
house; and on his appcarance at thc bar, he is examined 
and dealt with, according as the explanations of his con
duct are satisfactory or otherwise; or as the contrition 
cxpressed by him for his offence conciliates the disp!easure 
of the house. If therc be any special circumstances arising 
out of a complaint of a breach of privilege, it is usual to 
appoint a select committee to inquire into thcm, and the 
house suspends its judgment until their report has beeu 
prescnted. 

In order to discourage frivolous complaintt;, a resolution, 
similar to the standing order of the lords, was agreed to, 
on the 11th Febrnary 1768: 

"That in case of any complaint of a breach of privilege here
after toLe made by any member of this house, if the house shaH 
aujudge that there is no grounu for such complaint, the house wi1l 
order satisfaction to the person complained of, for his costs n nd 
expenses incurred by reason of such complaint;" anu this was 
oruered to Le made a standing order.1 

Thc house muy punish in one session offcnccs that have 
been committed in another. On the 4th and 14th April 
1707, it was resolved, nenz. con., 

"That when any person ordered to be taken into thc custouy of 
the scrjeant-at-arms, shall eithcr abscond from justice, or having 
Leen in custody shall refnse to pay the just fees, that in cither of 
those cases the order for commitment shall be renewed at tbe Legin
ning of the next session of Parliamcnt, anu that this be declared to 
Le a standing ordcr of thc house.'' 2 

In 17 54, l\Ir. l\Iurray, who had bccn imprisoned in 
N ewgatc until the el ose of the session, for a libcl, was, on 
the next meeting of Parliamcnt, agaiu ordered to be com
mitted; but he had absconded, in the mean time, to escape 
a second imprisonmcnt.3 

1 31 Com. J. GO::!. 2 liJ Com. J. 37G. 38G. 3 2G Cona. J. 303. 
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It also appears, that a brcach of privilege committed 
against one Parliament may be pnnished by another; and 

libc·ls against former Parliaments ha ve often been punished.1 

In thc debate on thc privilege of Sir R. Howard, in 16:25, 

l\Ir. Sclden saiu, " It is clear that breach of privilege in 
onc Parliament m ay be punished in another succecding." 2 

In all the acts that havc been noticed as breaches of 

pri,·ilcgc, both houses have agreed in their acljudication; 
but in severa! important particulars, there is a differcnce in 

their modcs of punishment. Thc lords claim to be a court 
of record, and, as such, not only to imprison, but to imposc 
fines. Thcy also imprison for a fixed time, and order se

curity to be given for good conduct. The commons, on the 

other hand, commit for no specified period, and of late 

years, havc not imposed fines. 

There can be no question but that the Ilouse of Lords, 
in its judicial capaeity, is a court of record; but, according 

to Lord Kenyon, " when exercising a legislative capacity, 
it is not a court of record." 3 However this may be, in

stances too numerons to mention have occurred, in which 

the lords ha ve sentenced parties to pay fines: 4 many ha ve 

alrcauy been noticed in the present chaptcr, as well as 
cases in which they have ordered sccurity to be given for 

good conduct, evcn during the whole life of the parties.5 

Thc following is a standing order of the lords, of the 3d 
April 1624: 

" Whereas this high court of the Cpper Ilousc of Parliament do 
often find cause in their judicature to impose fin<'s, amongst other 
p11nislmJcnts, upon offen<ler::;, for thr good example of justice, and 
to deter others from like offcnccs; it is orderecl ancl declarcd, that 
nt thc least once bcfore the cnd of cvery ¡;es!:óÍOn, tLc co111mittees 
for thc onlers of thc hou!'c ami prh·ilegcs of the lords of Parlia
liiCnt, 1lo acc¡uaint thc lor<l s with al! tllC fines that have bcen Iaicl 

1 J t'o111. J. 8:2,j. 2 ]h. 1.:3. J :l lb. 730. 2 1 Ilats. Prec. 184. 
~ Fluwer'!-i l"a"e, 177!). H Dumfnrd & East, !314. 
4 :1 Lnrds' J. 2i!i. JI lh. 004. 1:2 fh. 17-L 14 JIJ. l·H. 4:! lb. 181. 

-1:-1 1 h. fifl. ]0;,, s JI Lnrcb' .r. [J.j-t. !Jfllb. :331. 
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thnt scssion, that thcrcupon thcir lor1lships may ul'e that power 
which they ju,;tly have, to take off or l!litigate such fines, citlter 
wlwlly or in part, accoruing to the mcasure of peuitence or n.lJility 
in the oft'cnuers, or suffer all to stand, as in ec¡uity thcir lordsl1ips 
shaH think fit." 1 

The lords have power to commit offenders to prison for 
a specificd term, e ven beyoncl the duration of the session ; 2 

ancl if no time were mentioned, and the commitment were 
general, it is understood that the prisoners could not be 
discharged on habeas corpus even after a prorogation; 3 

although, in the case of Lord Shaftesbury, a doubt was 
cxpressed by onc of the judges whether the imprisonment, 
which was for an uncertain time, wou1d be concluded · by 
the session ; and anotber said, that if the session had becn 
determinecl, the prisoner ought to have been discharged.4 

'Vhether the House of Commons be, in law, a court of Whcther Ilouse· 

1 · 11 b }'ffi 1 d · r 1 · l · of Commons be recon 1t wou e e e 1 cu t to etermme; 10r t llS e mm was a court of re-

formerly maintained, but has latterly been virtually aban- cord. 

doncel, though never distinctly renounced. In Fitzherbert's 
case, in 1592, the house resolved "that this house being a 
court of record, ·would take no notice of any matter of fact 
at all in the said case, but only of matter of record;" and 
the record of Fitzherbert's execution was accordingly sent 
to the honse by the lord keeper.5 In the debate on Floyde's 
case, in 1621, Sir Edward Coke said, "no question but 
this is .a house of record, and that it hath power of 
judicature in sorne cases ;" 6 and exc1aimed, "I wish his 
tonguc may cleave to his mouth that saith that this 
house is no court of record." And in the same year, the 
apology of the commons contains these words: "'Ve 
avouch a1so that our house is a court of record, and ever 
so esteemed.'' 

1 Lor1ls' S. O. N o. 46. 
2 43 Lords' J. 105. 
3 Lord Denman's judgment in Stockdale ¡;, llansanl, p. 1-17. 
4 llowell's ~t. Triali:i, 1 :!DG. 1 l\Iod. Hcp. 14-L 
" J) ' Ewc:;, .jO:?. 6 1 Com. J . ( i O.t ~ 
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In J oncs v. Randall,I Lord l\Iansfield said thc Ilouse of 
Commons was not a court of record. 

1 t m ay be fairly argucd that if the commons be nota court 
of record in adjmlging brcaches of privilege, the judicature 
of the lords is not sufficient alone to constitute that house 
a court of record in their legislative capacity ; for though 
they have various kinds of judicature, the commm1s also 
have parallel kinds of judicature. The lords ha ve a judi
cature for their pri\·ileges, and for the election of repre
sentati,·e peers of Scotland; the commons have, in Iike 
manner, a judicature for their privileges, and in thc clection 
of members. It is true that the lords have other judicial 
functions which the commons do not possess; but so far 
as each house is acting within its own peculiar jurisdiction, 
the one would appear to be a court of record as lvell as the 
other: and when does the legislativc character cease and 
the judicial charactcr begin in either house? In thcir de
liberations they are both legislative, but when their privi
leges are infringcd, their judicaturc is called into action. 
If this view of the question be allowed, both houses, in 
matters of privilege, are equally courts of record; and thc 
lords have no further claim to that character than the 
commons, except when they are sitting as a court of appeal, 
in trials of pcers, in hearing claims of peerage, or in cases 
.of impeachment.2 

J?incs.. Acting as a court of record, the conunons formérly fined 
and imprisoned persons. 

In 1575, Smallcy, a member's serv::mt, who had fraudu
lently procured himself to be arrested, in order to be dis
charged of a debt an<l execntion, was committcd to the 
To"·er for a month, and until he should pay to \V. lle\YCt 
the su m of lOO l. 3 

Again, in 158 0, ::\Ir. Hall, a mcmber, who had offcnded 
the honse by a lihel, was ordered to be committed to the 
Towcr, and to rema in in the said prison for si.c montl1s, and 

J 1 Cowp. 17. 2 Scc also Clmptcrs VII. & X V. 3 I Com.J.I1~,11:1. 



LORDS AND COl\11\JONS. 73 

sv muclt lon9er as until ltimself slwuld willin,r¡(t¡ malw retrae

tal ion rif the said booh, to tite satisfaction of tite lwuse; ami 
it was resoked that a fine should be assessed by this house, 
to the queen's majesty's use, of 500 marks, and that he 
should be expelled.1 

In Floyde's case, in lü21, thc commons clearly exceeded F1oydc's caee. 

thcir jnrisdiction. That person had spoken offensive words 
conccrning thc daughtcr of James 1, aml her husband, the 
elector palatine. In this he may havc been guilty of a 
libel, but certainly not of any breach of parlian;entary 
privilege. Yet the commons, in their zeal for Protest-
antism, took cognizance of the offence, and sentenced 
Floyde to pay a fine of 1 ,o o o l., to stand twice in the pil-
lory, and to ride backward on a horse, with the horse's tail 
in his hand.2 Upon this judgment being given, first the 
king, and then the lords interfered, not on account of the 
severity of the punishment, nor because it was thonght to 
exceecl the power of the house; but beca use the offence was • 
altogether beyond the jurisdiction of the commons. The 
commons perceived their error, ancl left the ofiender to be 
dealt with by the lords; but at the same time they guarded 
their own right by an ambiguous protestation that their pro-
ceedings against Floyde "should not be drawn or used as a 
precedent to the enlarging or diminishing the lawful rights 
and privileges of either house, but that the rights and 
privileges of both houses should remain in the selfsame 
state and plight as before." 3 

But if the commons exceeded their jurisdiction in this 
case, the lords equally disreganled the limits of their own, 
ami proceeded to still more disgraceful severities. Floycle 
was charged by the attorney-general before the lords, and 
received sentence that he shoulcl be incapable of bearing 
anns as a gentleman; that he shonld be ever held an 
infamous pen;on, ami his testimony not to be taken in any 
court or cause; that he should riele twice to the pillory 

1 J Com. J. 125, 12G. 2 lb. GOO. 3 Ib. GIO. 
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with his face to the horse's tail, holding the tail in bis 
hand; that he should be brandecl with the Ietter K on hi::; 
forehead, be whippecl at the cart's tail, be fined 5,000 l. to 
the king, and be imprisoned in X ewgate for life.1 

The last case that occurred \vas in 1 GGG, when a fine of 
1,000 l. was imposed u pon Thomas \Vhite for absconding 
after he had been ordered into the custody of the seijeant
at-arms.2 

The modern practice of the commons is to commit per
sons to the custody of the se1jeant-at-arms, to N ewgate, 
or to the Tower; and to keep offenders there until they 
present petitions praying for their release, and expressing 
contrition for their oflences; or until, upon motion made 
in the house, it is resolved that they shall be discharged. 
1 t is then usual for the parties to be brought to the bar, 
and after an admonition or reprimand from the speaker, to 
be discharged on payment of thcir fees. But, under pecu
liar circumstances, their attendance at the bar/ and the 
admonition or reprimand/ h~ve been dispensed with. 

1 t cannot fail to be remarked that this condition of the 
payment of fees still partakes of the character of a fine. 
The payment of the money forms part of the punishment, 
and is compulsory; nor could any limit be imposecl upon 
the amount fixed by order of the house. Payment has 
been occasionally remitted under special circumstances/ 
as, for example, on account of the poverty of the parties; 6 

and in one case, because the prisoner was labouring under 
mental delusion.7 

N o period of imprisonment is named by the commons, 
and the prisoners committcd by them, if not sooner dis
charged by the house, are immediately relcased from their 

1 :3 Lords' J. 134. See al so H Proceeding-s ami Dcha tes of the Commons," 
lG:'W, Hi21 (Oxfonl), and 5 Parl. Ilist. 

2 8 Com. J. G!lO. 2 ¡,j Com. J. 4G7. 1 l-G iiJ. :J33. lJO ib. &32, 
~ .:J8 lb. 221. f:O lb. 470. 83 lb. 1!)!). DO lb, :J3:!. 

'• 7 4 1 h. 102. 7 ~:> l b. 4G.'i. 
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confincmcnt on a prorogation, whcther thcy havc paid thc 
fccs or not. If thcy wcrc held longer in custody, thcrc 
is littlc doubt but that tbey wonld be discharged hy thc 
courb; upon a writ of habeas corpus. Lord Denman, m 
his judgment in thc case of Stockdale v. llansard, said, 

" I1 owcver flagrant the contempt, the House of Commons can 
only commi t till the closc of the existing se~sion. Their privilcgc 
to commit is not Letter known tlwn this limitation of it. Though 
thc party should desene the severest penalties, yet, bis offcucc 
being committed the day Lefore the prorogation, if t]1e house 
onlered his imprisonment Lut for a wcek, every conrt in "'est
minster Ilal1, aud every jmlge of all the courts, would be Lound to 
discharge him by habeas corpus." 1 

It was formcrly thc practice to m~ke prisoncrs receive 
thc judgment of the honse kneeling at the bar, but on the 
16th l\larch 1772, it was resolved by the commons, nem. 

con., 

" That when any person shall from hcnceforth be brought to the 
har of this house to receive any judgment of this bousc, or to 
Le discharged from the custody of the serjennt-at-arms attending 
this house, or from any imprisonment inflicted lJy order of the 
bouse, sncb person shall receive such judgment, or the orde1· of 
the house for his discharge, standing at tbe Lar, unless it shall Le 
otherwise dírected, in the order of the house made for that 
purposc ;" and ordered to be made a standing order.2 

1 Juugment in Stockunle t•. Ilansaru, p. 142. 2 33 Com. J. 504. 
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CHAPTEil IV. 

PniriLEGE OF FREEDO:II OF SPEECll COXFIR:'>IED llY THE 

AXCIE~T LA W OF PARLIA:'>IEXT AXD llY STATUTE: ITS 

NATURE AXD LDIITS. 

FnEEDO)l of speech is a priviiege essential to every free 
council or legislature. It is so nccessary for the making of 
Iaws, that if it had nevcr becn cxpressly confirmcd, it must 
still have been acknowledgcd as inseparable from Parlia
ment, and inherent in its constitution. lts principie was 
well stated by the commons, at a conference on the 11th 
of Dccember, 1 ü67: "N o mancan doubt," they said, "but 
whatever is once enacted is lawful; but nothing can come 
into an Act of Parliament, but it must be first affirmcd or 
propoundcd by somehody; so that if thc Act can wrong 
nobody, no more can thc first propounding. The members 
must be as free as thc houses : an Act of Parliament can
not disturb the state; therefore thc debate that tends to it 
cannot ; for it must be propoundcd and dcbatcd before it 
can be enacted." 1 

Dut this important priviiege has not bccn Jeft to dcpcnd 
u pon abstract principies, nor even u pon the ancient law ami 
custom of Pariiament, bnt has been recogniscd and confirmed 
as part of the law of the Iand. 

Aecording to Elsynge, thc "commons did oftcntimes, 
under Edward 3, discuss and debate amongst them 
sclves nmny things concerning the king's prerogativc, 
aml agreed upon pctitions for laws to be made directly 
against his prcrogativc, as may appear by divers of the 
said petitions; yet thcy wcrc nc,·er interrupted in their 
consultations, nor received check for thc same, as may 
appcar also by the answcrs to the said pctitions." 2 

• 12 Lonls' J. IGG. 2 Elsyngc, 17i. 
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In the 20th of Richard the 2(1, however, a case iiaxey's case.

occurred in which this ancient privilege was first violated,

but afterwards confirmed. Haxey, a member of the com-

mons, having displeased the king, by offering a bill for

reducing the excessive charge of the royal household, was

condemned in Parliament as a traitor. But on the acces-

sion of Henry 4, Haxey exhibited a petition to the king

in Parliament, to reverse that judgment, as being "against

the law and custom which had been before in Parliament;"

and the judgment was reversed and annulled accordingly

by the king, with the advice and assent of all the lords

spiritual and temporal.^ This was unquestionably an

acknowledgment of the privilege by the highest judicial

authority, the king and the House of Lords ; and in the

same year the commons took up the case of Haxey, and

in a petition to the king affirmed " that he had been

condemned against the law and course of Parliament, and

m annihilation of the customs of the commons;" and

prayed that the judgment might be reversed, "as well

for the furtherance of justice as for the salvation of the

liberties of the commons.""^ To this the king also assented,

with the advice and assent of the lords spiritual and

temporal ; and thus the whole legislature agreed that the

judgment against Haxey, in derogation of the privileges of

Parliament, " should be annulled and held to be of no force

or effect."

Again, in the 4th Henry 8, 1512, Mr. Strode, a mem- Strode's ease.

ber of the House of Commons, was prosecuted in the

Stannary Court, for having proposed certain bills to re-

gulate the tinners in Cornwall, and was fined and impri-

soned in consequence. Upon which an Act was passed,^

which, after stating that Strode had agreed with others of

the commons in putting forth bills " the Avhich here in this

' 1 Hen. 4 ; 3 Rot. Pari. 430.

' " Si Men en accomplissenient de droit, come pur salvation des libcrfis

de lez ditz communes."—3 Rot. Pari. 43-t.

' 4 Hen. 8,c. 8.
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High Court of Parliament, should and ought to be com-

muned and treated of," declared the proceedhigs of the

Stannary Court to be void, and further enacted,

" That all suits, condemnations, executions, fines, amerciaments,

punishments, &lc. put or had, or hereafter to be put or had, upon

the said Richard (Strode), and to every other of the person or

persons that now be of the present Parliament, or tliat of any

Parliament thereafter shall be, for any bill, speaking, reasoning,

or declaring of any matter or matters concerning the Parliament

to be communed and treated of, be utterly void and of none

effect."

As the proceedings that had already taken place against

Strode were declared to be void, it is evident that freedom of

speech was then admitted to be a privilege of Parliament,

and was not, at that time, first enacted. The words of the

statute also leave no doubt that it was intended to have

a general operation in future, and to protect all members,

of either house, from any question for their speeches or

votes in Parliament.

Petition of the Thirty years afterwards the petition of the commons to

the king, at the commencement of the Parliament, appears

for the first time to have included this privilege amongst

those prayed for of the king. The first occasion on which

such a petition is recorded, was in the 33d Henry 6,

(1541), when it was made by Thomas Moyle, speaker.^

But although the petitions for freedom of speech were

not made in that manner, there is a remarkable petition of

the commons, and answer of the king, in the 2d Henry 4,

relating to this privilege. The commons prayed the

king not to take notice of any reports that might be made

to him of their proceedings; to which the king replied,

that it was his wish that the commons should deliberate

and treat of all matters amongst themselves, in order to

bring them to the best conclusion, according to their

wisdom, for the welfare and honour of himself and all his

realm ; and that he would hear no person, nor give him

' Elsyngp, 17G.

coiuiuons.
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any credit, before such matters were brought before the

king, by the advice and assent of all the commons, accord-

ing to the purport of their petition.^

But, however essential to Parliament, and however con- Violations of

111* •, • 11 i tl"-' privilege.

firmed by statute and recognised by kmgs, it is needless to

recount how frequently this privilege was formerly violated

by the power of the Crown. The Act of the 4th of Henry

8th extended no further than to protect members from

being questioned, in other courts, for their proceedings in

Parliament; but its principle should equally have saved

them from the displeasure of the Crown. The cases of

Mr. Strickland, in 1571,^ of Mr. Cope, Mr. Wentwoith,

and others, in 1586,^ and of Sir Edwyn Sandys, in 1621,''

will serve to remind the reader, how imperfectly members

were once protected against the unconstitutional exercise

of prerogative.

The last occasion on which the privilege of freedom of

speech was directly impeached, was in the celebrated case

of Sir John Elliot, Denzil Hollis, and Benjamin Valentine,

against whom a judgment was obtained in the King's Bench,

in the 5th Charles 1, for their conduct in Parliament.

On the 8th July, 1641, the House of Commons declared

all the proceedings in the King's Bench to be against the

law and privilege of Parliament.^ The prosecution of

those members was, indeed, one of the illegal acts which

hastened the fate of Charles the First ; and, on the resto-

ration of his son to the throne, it was not forgotten by

the Parliament.

The judgment had been given against the privilege of

Parliament, upon the false assumption that the Act of the

4th Henry 8 had been simply a private statute, for the relief

of Strode, and had no general operation ; and in order to

condemn this construction of the plain words of the statute,

the commons resolved, on the 12th November 1667, "That

' 3 Rot. Pari. 456. ^ D'Ewes, 106. 4 Pari. Hist. 1.53.

» D'Ewes, 410. " 1 Hats. Prcc. 13G, 137. * 2 Com. J. 203.
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tlie Act of Parliament in 4th Henry 8, commonly intituled,

' An Act concerning- Richard Strode,' is a general Zr«^', extend-

ing to indemnify all and every the members of both houses of

Parliament, in all Parliaments, for and touching any bills,

speaking, reasoning, or declaring of any matter or matters in

and concerning the Parliament, to be comnmned and treated

of; and is a declaratory law of the ancient and necessary

rights and privileges of Parliament^ ^ And on a subse-

quent day, they also resolved, " That the judgment given,

5 Car., against Sir John Elliot, Denzil Hollis, and Benjamin

Valentine, in the King's Bench, was an illegal judgment,

and against the freedom and privilege of Parliament."
''

A conference was afterwards demanded with the lords, and

their lordships agreed to the resolutions of the commons;*''

and, finally, upon a writ of error, the judgment of the

court of King's Bench was reversed by the House of

Lords, on 15th April, 1668.^

Its recognition This would have been a sufficient recognition, by law,

of the privilege of freedom of speech ; but a further and

last confirmation was reserved for the Revolution of 1688.

By the 9th article of the Bill of Rights it was declared,

" that the freedom of speech, and debates or proceedings

in Parliament, ought not to be impeached or questioned in

any court or place out of Parliament." ^

But, although by tlie ancient custom of Parliament, as

well as by the law, a member may not be questioned out of

Parliament, he is liable to censure and punishment by the

house itself of which he is a member. The cases in which

members have been called to account and punished for

offensive words spoken before the house, are too numerous

to mention. Some have been admonished, others im-

prisoned," and in the commons, some have even been

' 9 Coin. J. 10. '9 Com. J. 2.5. ' 12 Lords' J. ICG.

^ 12 Lords' J. 220. * 1 Will. .<c Mury, sess. 2, c. 2.

* 4 Lords' J. 47.J. 5 lb. 77. Sir It. Caiiuc, 1680. 9 Com. J. 042. Mr.

Maiilcv, in IGDG. 11 Com. J. 581.
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expelled.' Less severity has been shown in modern times,

ill the censure of intemperate speeches. The members

who oilend against propriety are called to order, and gene-

rally satisfy the house with an explanation or apology.*

Taking care not to say anything disrespectful to the house. Privilege dops

a member may state whatever he thinks fit in debate, how- pubiisiied

ever offensive it may be to the feelings, or injurious to the sp'^eches.

character of individuals, and he is protected by his-privilege

from any action for libel ; but if he should proceed to pub-

lish his speech, his printed statement will be rega'rded as

a separate publication, unconnected with any proceedings

in Parliament. This construction of the law cannot be

complained of by the Houses of Parliament, as, by their

rules and orders, the publication of a debate is forbidden

;

and it is therefore impossible to protect, by privilege, an

irregular act, which is itself declared to be a breach of

privilege.

This view of the law has been established by two

remarkable cases.

In 1795 an information was filed against Lord Abingdon for a

libel. His lordship had accused his attorney of improper conduct

in his profession, in a speech delivered in the House of Lords,

which he afterwards had printed in several newspapers at his own

expense. His lordship pleaded his own case in the Court of

King's Bench, and contended that he had a right to print what he

had, by the law of Parliament, a right to speak. But Lord Kenyan

said, " That a member of Parliament had certainly a right to

publish his speech, but that speech should not be made a vehicle

of slander against any individual ; if it was, it was a libel." The

court gave judgment, that his lordship should be imprisoned for

three months, pay a fine of 100 Z., and find security for his good

behaviour.*

In 1813 a much stronger case occurred.

Mr. Creevey, a member of the House of Commons, had made a

charge against an individual in the house, and incorrect reports of

his speech having appeared in several newspapers, Mr. C. sent

• Mr. Shepherd, 1 Com. J. 524. ^ See Chapter IX. ou Debates.

» 1 Esp. N. P. C. 228.
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a correct report to the editor of the Liverpool paper, tinth a request

that he icoidd publish it i?i his nejcspapcr. Upon an information

filed against him, the jury found the defendant guilty of libel,

and the King's Bench refused an application for a new trial,

Lord Ellenborough saying, " A member of that house has spoken

what he thought material, and what he was at liberty to speak, in

his character as a member of that house. So far he is privileged
;

but he has not stopped there; but, uiiauthorized by the house, has

chosen to publish an account of that speech, in what he has pleased

to call a corrected form ; and in that publication has thrown out

reflections injurious to the character of an individual." '

Mr. Creevey, who had been fined 100 Z., complained to

the house of the proceedings of the King's Bench, but the

house refused to admit that they were a breach of pri-

vilege.^

In the case of Rex v. Wright,^ Mr. Home Tooke applied

for a criminal information against a bookseller, for pub-

lishing the copy of a report made by a committee of the

House of Commons, which appeared to imply a charge of

high treason against Mr. Tooke, after he had been tried

for that crime and acquitted. The rule, however, was dis-

charged by the court, partly because the report did not

appear to bear the meaning imputed to it, and partly

because the court would not regard a proceeding of either

House of Parliament as a libel.

In the event of any similar case arising, the defendant

may give the report in evidence under the general issue,

and prove that his own extract or abstract was published

bond fide and without malice ; and if such shall be the

opinion of the jury, a verdict of Not guilty will be

entered.^

• 1 M. & S. 278. ' Hansard Deb., 2otli June 1813.

=• 8 Term lUports, 293. * 3 ic 4 Vict. c. U, s. 3.
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CHAPTER V.

FREEDOM FROM ARREST OR MOLESTATION: ITS ANTIQUITY;

LIMITS AND MODE OF ENFORCEMENT. PRIVILEGE OF NOT

BEING IMPLEADED IN CIVIL ACTIONS : OF NOT BEING

LIABLE TO BE SUMMONED BY SUBPCENA OR TO SERVE ON

JURIES. COMMITMENT OF MEMBERS BY COURTS OF JUS-

TICE. PRIVILEGE OF WITNESSES AND OTHERS IN ATTEN-

DANCE ON PARLIAMENT,

The privilege of freedom from arrest or molestation Antiquity of

is of great antiquity, and dates probably from the first

existence of parliaments or national councils in England.

Blackstone traces it as far back as the reign of Edward

the Confessor, in whose laws we find this precept, " ad

synodos venientibus, sive summoniti sint, sive per se quid

agendum habuerint, sit summa pax :" and so too, in the

old Gothic constitutions, " extenditur haec pax et securitas

ad quatuordecim dies, convocato regni senatu." ^ In later

times there are various precedents explanatory of the na-

ture and extent of this privilege, and of the mode in which

it was sustained. From these it will be seen that not

only are the persons of members of both Houses of Par-

liament free from arrest on mesne process or in execution;

but that formerly the same immunity was enjoyed in regard

to their servants and their property. The privilege was

strained still further, and even claimed to protect members

and their servants from all civil actions or suits, during the

time over which privilege was supposed to extend. The

privilege of freedom from arrest has also been construed

to discharge members and their servants from all liability

to answer subpoenas in other courts and to serve on juries;

' 1 Coimn. Ifio. Stcirnli. di! Juie Goth.

G 2
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and in some cases to relieve them from commitments by

courts of justice.

These various immunities have undergone considerable

change and restriction, and being now defined, for the most

part, with tolerable certainty, they will be best understood

by considering them in the following order: 1. Privilege

of members and their servants from arrest and distress, and

the mode of enforcing it. 2. Their protection from being

impleaded in civil actions. 3. Their liability to be sum-

moned by subpoena or to serve on juries. 4. Their privi-

lege in regard to commitments by legal tribunals. 5. Pri-

vilege of witnesses and others in attendance on Parliament.

It may, however, be stated at once, that although many

cases that will be given apply equally to members and to

their servants, according to the privilege in those times,

the latter have, at present, no privilege whatever. These

cases, though at variance with modern usage, could not be

omitted consistently with a perfect view of the privilege of

freedom from arrest and molestation.

Freedom from go far back as the 19th of Edward 1, in answer to a
arrest and (lis-

. nimi^i i--
tress of goods, petition of the master oi the lemple,' for leave to distrain

for the rent of a house held of him by the Bishop of St.

David's, the king said, " It does not seem fit that the

king should grant that they who are of his council should

be distrained in time of Parliament."' From this prece-

dent Sir Edward Coke infers that at that time a member

of Parliament had privilege, not only for his servants, but

for his horses or other goods distrainable.^

The freedom, both of the lords and commons, and their

servants, from all assaults or molestation, when coming

to Parliament, remaining there, and returning thence, was

distinctly recognised in the case of Richard Chedder, a

member, by statute 5 Henry 4, c. 6, and again by another

statute of the 11th Henry 6, c. 11. In the 5th Henry 4,

the commons, in a petition to the king, alleged thataccord-

' 1 Rot. Pari. Gl. " 4tli Inst. 24 E.
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ing to the custom of the realm, the lords, knights, citizens,

and burgesses were entitled to this privilege ; and this was

admitted by the king; who instead of agreeing to the pro-

position of the commons, that treble damages should be

paid by parties violating their privilege, answered that there

was already a sufficient remedy.^ Hence this privilege

appears distinctly, not to have been created, but only con-

firmed by statute as the ancient law and custom of Parlia-

ment and of the realm. Much later, viz. in the 17th Ed-

ward 4, the commons affirmed, in Atwyll's case, that the

privilege had existed, " whereof tyme that mannys mynde is

not the contrarie;"^ thus placing it on the ground of pre-

scription, and not on the authority of statutes then in force.

The only exception to the recognition of this privilege Thorpe's case.

was in the extraordinary case of Thorpe, the speaker

of the commons, who was imprisoned under execution

from the Court of Exchequer, at the suit of the Duke

of Gloucester. The judges delivered their opinion to the

lords, ** that if any person that is a member of this High

Court of Parliament be arrested in such cases as be not

for treason or felony, or surety of the peace, or for a

condemnation had before the Parliament, it is used that

all such persons should be released of such arrests, and

make an attorney, so that they may have their freedom

and liberty, freely to attend upon the Parliament." As

Thorpe was in execution for a civil action, that had been

brought during an adjournment, he was obviously entitled

to his release, according to the opinion of the judges
;
yet

it is entered on the rolls of Parliament, that after having

" heard this answer and declaration, it was thoroughly

agreed, assented, and concluded, by the lords spiritual and

temporal, that the said Thomas, according to the law,

should still remain in prison, the privilege of Parliament,

or that the said Thomas was speaker of the Parliament,

notwithstanding.^ Yet even here it is worthy of notice,

' 3 Rot. Pari. .541. » G Rot. Pari. 1!)1. ^ 5 R„t p^ri. 239.

G 3
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that the privilege of Parhament was admitted, but adjudged

to be overruled by the law. The whole case, however, has

been regarded as irregular and " begotten by the iniquity

of the times." ^ Down to 1543, although the privilege had

been recognized by statute, by declarations of both houses,*

by the frequent assent of the king,^ and by the opinions of

the judges,-* the commons did not deliver their members

out of custody by their own authority; but when the

members were in execution, in order to save the rights of

the plaintiff, they obtained special statutes to authorize

the Lord Chancellor to issue writs for their release f and

when confined on mesne process only, they were delivered

by a writ of privilege issued by the Lord Chancellor.^

And in the singiilar case of Mr. Speaker Thorpe, already

mentioned, the commons even submitted the vindication

of their privilege to the House of Peers, as well as to the

king.^

Case of George At length, with sudden energy, the commons, for the

ariiea! ^.
'

first time, vindicated the privilege of Parliament, and

acted independently of any other power. George Ferrers,

a member, was arrested in London, by a process out of

the King's Bench, at the suit of one White, as surety for

the debt of another. The house, on hearing of his arrest,

ordered the serjeant to go to the Compter and demand his

delivery. The serjeant was resisted by the city officers,

who were protected by the sheriffs, and he was obliged to

return without the prisoner. The house then rose in a

body, and laid their case before the lords, " who, judging

the contempt to be very great, referred the punishment

' 1 Com. J. 54G.

* Larke's case, " Le Roi, paradvis des seigneurs espirituelx et temporelx,

et a les cspcciales requcstes des communes."—4 Rot. Pari. 357. Atwyll's

case, G Rot. Pari. 191.

3 Larke's case, 4 Rot. Pari. ,%7. Parr's case, [> Rot. Pari. 111. Hyde's

case, Rot. Pari. UiO.

• Tliorpe's case, 5 Rot. Pari. 240.

* Cases of Larkc, Clerk, and IIv do, 4 Rot. Pari. :5o7. G lb. 374. II). 100.

» Sadclilfe's case, 1 Hats. Prcc. 01. ''32 Heu. 0, 5 Rot. Pari. 239.
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thereof to the House of Commons." The commons tlien

ordered the serjeant to repair to the sheriffs, and to

require the dehvery of Ferrers, without any writ or

warrant. The lord chancellor had offered them a writ

of privilege, but they refused it, " being of a clear opinion,

that all commandments and other acts proceeding from

the neather house were to be done and executed by their

Serjeant without writ, only by shew of his mace, which

was his warrant." The sheriffs, in the meantime, were

alarmed, and surrendered the prisoner ; but the serjeant,

by order of the house, required their attendance at the

bar, together with the clerks of the Compter, and White,

the plaintiff; and on their appearance, they were all com-

mitted for their contempt.

The king, on hearing of these proceedings, called before

him the lord chancellor, the judges, the speaker, and

some of the gravest persons of the lower house, and

addressed them. Having commended the wisdom of the

commons in maintaining the privileges of their house,

and stated that even their cooks were free from arrest, he

is reported to have used these remarkable words:

" And further, we be informed by our judges, that we at no time

stand so highly in our estate royal, as in the time of Parliament;

wherein we as head, and you as members, are conjoined and knit

together into one body politick, so as whatsoever offence or injury,

during that time^ is offered to the meanest meudjerof the house, is

to be judged as done against our person and the whole court of

Parliament; whicli i)rerogative of the court is so great (as our

learned counsel informeth us), that all acts and processes coming

out of any other inferior courts, must for the time cease, and give

place to the highest."

When the king had concluded his address. Sir Edward

Montagu "very gravely declared his opinion, confirming

by divers reasons all that the king had said, which was

assented unto by all the residue, none speaking to the

contrary."

As this case rests upon the authority of HoUinshed,

and not uj)on })arliamentary records, its accuracy has

G 4
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sometimes been doubted: but the positions there main-

tained are so conformable with the law of Parliament, as

since asserted; the circumstances are so minutely stated,

and were of so notorious a character; that there can be

little ground for distrusting the general correctness of the

account. Its probability is confirmed by the fact that

Ferrers was a servant of the king, and the proceedings of

the commons on his behalf, were therefore the more likely

to be acceptable to the king, and to be sanctioned by his

councillors and the House of Lords.'

The practice of releasing members by a writ of privilege

was still continued, notwithstanding the course pursued

in the case of Ferrers, but henceforward no such writ was

suffered to be obtained without a warrant, previously

Smalle> 's case, signed by the speaker. Thirty years later, in the case of

Smalley, the servant of a member who was under arrest,

" was ordered to be brought hither to-morrow by the

Serjeant, and so set at liberty by warrant of the mace, and

not by writ."* Again, in 1592, in the case of Fitzherbert,

a member who had been outlawed and taken in execution,

the house, after many discussions as to his title to pri-

vilege, and concerning the manner in which he should be

delivered, were at length acquainted that the lord keeper

thought it best, "in regard to the ancient liberties and

privileges of the house, that a serjeant-at-arms be sent by

order of the house for Mr. Fitzherbert, by which he may

be brought hither without peril of being further arrested

by the way, and the state of the matter then considered of

and examined into."^ In this case, however, the house

determined that the member should not have privilege;

" first, because he was taken in execution before the return

of the indenture of his election; secondly, because he had

been outlawed at the queen's suit, and was now taken in

execution for her majesty's debt ; thirdly, in regard that

Fitzlierbert's

case.

' 1 Hats, 57. '27tli Fcl). 1575, 1 Com. J. 108.

3 1 Hats. Prcc. 107. D'Ewes, 4&2. 514.
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he was so taken by the sheriff, neither sedente ParUamento,

nor euntlo, nor redeundo."^

This case was scarcely settled, when Mr. Neale, a Neale'scasc.

member, complained that he had been arrested upon an

execution ; that he had paid the money, but out of regard

to the liberties and privileges of the house, he thought it

his duty to acquaint them with it. Upon which the house

committed to the Tower the person at whose suit the

execution was obtained, and the officer who executed it.

Three days afterwards the prisoners were reprimanded and

discharged.*

The principal cases in the lords, up to this period, show an Cases in the

. . . ., 1 r 1
Lords,

uncertamty m then* practice smiilar to that or the commons;

privileged persons being sometimes released immediately,

and sometimes by writs of privilege. On the 1st December,

1686, they ordered to be enlarged and set at liberty James

Diggs, servant to the Archbishop of Canterbury, " by virtue

of the privilege of this court :"^ and again in the same year,

a servant of Lord Leicester,^ and in 1597, the servants of

Lord Chandois and the Archbishop of Canterbury.' In

the two last cases the officers who had arrested the

prisoners were committed by the house. Later still, in

November IGOl, they adopted the precedent of Ferrers.

William Hogan, like Ferrers, a servant of the queen, was

imprisoned in execution ; and the lords debated whether

he should be discharged by a warrant from the lords

to the lord keeper, to grant a writ in the queen's name

for bringing up Hogan, or by immediate direction and

order of the house, without any writ; and at length it

was agreed that he should be brought up by order from

the house. By virtue of their order, he was brought up

and discharged on giving a bond for the payment of his

debt, and the under-sheriff was committed to the Fleet for

having arrested him." Yet, soon afterwards, in Vaughan's

case, the lords resorted to the old method of discharging a

' D'Ewos, ;J18. ^ lb. 518. 0-20. ^ 2 Lords' J. CO.

* 2 Lords' J. 93. * 2 Lords' J. 201. 206. ^ lb. 230. D'Ewes, f.03.
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Sir T. Shirley's

case.

Statutes relat-

ing to t'rtedom

I'roiii arrest.

prisoner by an order to the lord keeper for a writ of

privilege ; after having first committed the keeper of

Newgate for refusing to obey their order to bring up his

prisoner.*

These cases have been cited not only as illustrative of

the ancient claims of privilege; but also as throwing light,

incidentally, upon the general law and privilege of Par-

liament. But it is now time to pass to the modifications

of the ancient privilege which have since been effected by

statute ; and to the modern practice of Parliament in

protecting members from arrest.

In 1603, the case of Sir Thomas Shirley occasioned a

more distinct recognition of the privilege by statute and

an improvement in the law. Sir Thomas had been im-

prisoned in the Fleet, on execution, before the meeting of

Parliament, and the commons first tried to bring him into

the house by habeas corpus, and then sent their Serjeant to

demand his release. The warden refused to give up his

prisoner, and was committed to the Tower for his contempt.

Many proposals were made for releasing their member,

but as none were free from objection, the house endea-

voured to coerce the warden, and committed him to the

prison called " Little Ease," in the Tower. At length the

warden, either overcome by his durance, or commanded by

the king, delivered up the prisoner, and was discharged,

after a reprimand.^ So far the privileges of the house

were satisfied, but there was still a legal difficulty to be

overcome, that had been common to all cases in which

members were in execution, viz. that the warden was

liable to an action of escape, and the creditor had lost his

right to an execution. In former cases a remedy had

been provided by a special Act, and the same expedient

was now adopted ; but in order to provide for future cases

of a similar kind, a general Act was also passed.

The Act 1 James l,c. 13, after stating " that doubts had

' 2 Lords' J. 238. 240.

- 1 Com. J. 155 et scq.

D'Ewes, G07.

5 Pari. Hist. 113, &c. 1 Hats. Prcc. 157.
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been made, if any person, being arrested in execution, and

by privilege of Parliament set at liberty, whether the

party at whose suit such execution was pursued, be for

ever barred and disabled to sue forth a new writ of

execution in that case ;" proceeded to enact, that after

sucli time as the privilege of that session in which privilege

is granted, shall cease, parties may sue forth and execute

a new writ; and that no sheriff, (fee. from whose arrest

or custody persons shall be delivered by privilege, shall be

chargeable with any action. Lastly, the Act provided

that nothing therein should " extend to the diminishing of

any punishment to be hereafter by censure in Parliament

inflicted upon any person who shall hereafter make or

procure to be made any such arrest." Three points are

here distinctly recognised; viz. 1, the privilege of freedom

from arrest; 2, the right of either house of Parliament to set

a privileged person at liberty ; and 3, the right to punish

those who make or procure arrests : while two other points

were for the first time established ; viz. that the officer

should not be liable to an action of escape, and that the

debt should not be satisfied.

But although the privilege of either house of Parlia-

ment was admitted to entitle a prisoner to his release, the

manner of releasing him was still indefinite ; and for some

time it continued to be the practice, where privileged per-

sons had been imprisoned in execvition, to issue warrants for

a writ of privilege or a writ of habeas corpus ;^ although in

1625 the commons declared, " that the house hath power,

when they see cause, to send the serjeant immediately to

deliver a prisoner ;"* and in some cases during the 17th

century peers and members arrested in execution were

released without any writ of privilege or habeas corpus,^

' 2 Lords' J. 270. 296. 299. 302. 588. 3 lb. 30. 1 Hats. 167, 168.

=* 1 Com. J. 820.

' Mr. Ilatsoll states, tliat " since the end of Elizabeth's reign we liavc not

actually met with any instance where a person entitled to privilege, if in cus-

tody in execution, hath been delivered by any other mode than by virtue of

a writ of privilege, or by a writ of habeas corpus."—(Vol. i. p. 167). 13iit this
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as Lord Baltinglasse in 1041/ Lord Rich in 1646,* and

Sir Robert Holt in 1677.^

During the same period also, when the property of

peers or of their servants was distrained, the lords were

accustomed to interfere by their direct authority, as in 1628,

in the case of a ship belonging to the Earl of Warwick ;*

and in 1648, in regard to the tenants of Lord Montague.'

In cases of arrest on mesne process, the practice of releas-

ing the prisoners directly by a warrant," or by sending the

black rod or serjeant, in the name of the house, to demand

them,'^ was continually adopted.

At length, in the year 1700, an Act was passed,* which,

while it retained the privilege of freedom from arrest with

more distinctness than the 1st James 1, made the goods

of privileged persons liable to distress infinite and seques-

tration, between a dissolution or prorogation, and the

next meeting of Parhament, and during adjournments for

more than 14 days. And in suits against the king's im-

mediate debtors, execution against members was per-

mitted even during the sitting of Parliament, and the

privilege of freedom from arrest in such suits was not

reserved to servants. Again by the 2d &: 3d Anne, c. 18,

executions for penalties, forfeitures, &c. against privileged

persons, being engaged in the revenue or any offices of

trust, were not to be stayed by privilege; but freedom

from arrest was still maintained for the members of both

houses, in such cases, but not for their servants.

Servants' privi- By the 10th Gco. 3, c. 50, a very important limitation

th''[ut(L

°"'
<^f the freedom of arrest was effected. Down to that time

the servants of members had been entitled to all the privi-

st;itemont liad reference only to the period from tlic accession of James 1 to

1028; and, unless it be understood with this limitation, it is calculated to

mislead.

' 4 Lords' J. n.-^4. ^ H Lords' J. G.3o. 0.39. ^ 9 Com. J. 411.

* 3 Lords' J 770, 777. ^ 10 Lords' J. Oil.

*> Bassett's case, 1 Com. J. 807.

7 4 Lords' J. 004. 8 111. o77. 001. Botekr's case. 17 Com. J. 6.

" 1'2& 13 Will.:3, c. 3.
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leges of their masters, except as regards the limitations

effected by the two last statutes ; but by the 3d section of

the 10th Geo. 3, the privilege of members to be free from

arrest upon all suits, authorized by the Act, was expressly

reserved ; while no such reservation was introduced in

reference to their servants : and thus, without any distinct

abrogation of the privilege, it was in fact put an end to,

as executions were not to be stayed in their favour, and

their freedom from arrest was not reserved.

By these several statutes the freedom of members from Members how
- released at pre-

arrest has become a legal right rather than a parliamentary sent.

privilege. The arrest of a member has been held, therefore,

to be irregular ab initio^ and he may be discharged imme-

diately upon motion in the court from which the process

issued.*

For the same reason, writs of privilege have been dis-

continued. In 1707, a few years after the passing of the

12th & 13th Will. 3, the serjeant was sent with the mace

to the warden of the Fleet, who readily paid obedience to

the orders of the house, and discharged Mr. Asgill, a

member then in execution.^ Members are now discharged

directly by warrant, and the parties who cause the arrest

are liable to censure or punishment, as in the case of the

Baroness Le Cale in 1811.^

In 1807, Mr. Mills had been arrested on mesne process,

and was afterwards elected. The house determined that

he was entitled to privilege, and ordered him to be dis-

charged out of the custody of the marshal of the King's

Bench."* In 1819 Mr. Christie Burton had been elected

for Beverley, but being in custody on execution and also

on mesne process, was unable to attend his service in

Parliament. The house determined that he was entitled to

privilege, and ordered him to be discharged out of the cus-

tody of the warden of the Fleet.^ An action was brought

» Colonel Pitt's case, 2 Strange, 985. K. B. Cases, temp. Hard. 28.

« 15 Com. J. 471. ^ 48 Lords' J. GO. G3. ' G2 lb. G54. * 74 lb, 44.
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against the warden by the assignees of a creditor of Mr.

Burton, for his escape, who were declared guilty of a breach

of privilege, and ordered to attend the house ;
^ but having

acknowledged their offence by petition, they were not sub-

jected to any punishment.

Duration of It now Only remains to inquire what is the duration of

privilege.
i^i^g privilege of freedom from arrest; and it is singular that

this important point has never been defined. The person

of a peer (by the privilege of peerage) " is for ever sacred

and inviolable.'"'' This immunity rests upon ancient cus-

tom, and is recognized by the Acts 12 & 13 Will. 3, c. 3,

and 2 & 3 Anne, c. 18. Peeresses are entitled to the same

privilege as peers, whetlier they be peeresses by birth, by

creation, or by marriage;^ but if a peeress by marriage

should afterwards intermarry with a commoner, she forfeits

her privilege.'* It is also ordered and declared by the lords

that privilege of Parliament shall not be allowed to minor

peers, noblewomen, or widows of peers (saving their right

of peerage).'

And by the 23d article of the Act of Union with Scot-

land (5 Anne, c. 8) the 16 representative peers are allowed

all the privileges of the peers of the Parliament of Great

Britain; and all other peers and peeresses of Scotland,

though not chosen, enjoy the same privileges.^ In the

same manner, by the Act of Union with Ireland, the peers

and peeresses of Ireland are entitled to the same privileges

as the peers and peeresses of Great Britain.

With reo-ard to members of the House of Commons,
" the time of privilege " has been repeatedly mentioned in

statutes, but never explained.

It is stated by Blackstone, and others, and is the general

opinion, that tlie privilege of freedom from arrest remains

with a member of the House of Commons, " for 40 days

» 73 Com. J. 28G. ' 1 Bl. Comm. 1G5.

=• Countess of Rutland's case, G Co. 52.

* Co. Litt. IGG. 4 Bacon's Abridg. 220. Lords' S. O. No. 70.

* Lords' S. O. No. 70. ^ 2 Strange, 990.
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after every prorogation, and 40 days before the next

appointed meeting;" but the learned commentator cites

the case of the Earl of Athol v. the Earl of Derby,^ which

hardly supports so distinct a conclusion. It appears, from

the report of that case, that the lords claim privilege for

20 days only before and after each session ; and the report

adds, " but it is said, the commons never assented to this,

but claim 40 days after and before each session." In

another report of the same case, it is also said, that " they

claim 40 days ;" '^ and in another report, " that the com-

mons claimed 40 days, which ought not to be allowed."^

But as the commons are the judges of their own privi-

leges, some precedents are required to show that they

really claim so long a duration of this immunity ; and no

such precedents are to be found. By the original law of

Parliament, privilege extended to the protection of mem-

bers and their servants, " eundo, morando et exinde rede-

undo : " but Parliament has never yet determined what

time shall be considered convenient for this purpose ; and

Prynne expresses an opinion, that no such definite extent

of privilege is claimable by the law of Parliament.^ It

has, however, always been the general belief, that privilege

extended to 40 days, and several Acts of the Irish Parlia-

ment have defined that time.' But the following precedents

by no means establish this extent of privilege to be either

the law or the practice in England, and leave the matter

altogether in doubt.

On the 6th December 1555, a case occurred, which has Pledall's case,

been relied upon as a declaration of Parliament concerning

the duration of privilege, but to which no importance can

be attached. The commons sent a message to the lords,

to complain that their privilege was broken, by reason of

Gabriel Pledall, a member, having been bound in a recog-

' 2 Levinz, 72. ^ 1 Chau. Cas. 221. ^ Sid. 29.

* 4 Prynne, Reg. 1216.

* See 3 Edw. 4, c. 1, Ir. G Anne, c. 3, Ir. 1 Geo. 2, c. 8, s. 2, Ir.
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nizance in the Star Chamber, to appear before the council,

witliin 12 days after the end of the ParHament, which

was about to be dissolved. A message was afterwards

received for six members to confer with the lords, who

went, and reported, on their return, " that the chief jus-

tices, master of the rolls, and Serjeants, do clearly affirm

that the recognizance is no breach of the privilege." ^ From

this case Prynne infers, that the commons " have not 12,

much less 20 or 40 days, after the Parliament ended
:"

but no such inference can be supported ; for it does not

appear whether the opinion related to the recognizance

itself, or to the duration of the privilege after the dissolu-

tion. The case is not mentioned in the Lords' Journal

;

the lords were not said to have pronounced this opinion,

but only the judges; and there was no acquiescence on

the part of the commons, for the Parliament was dissolved

two days afterwards.

Mr. Marten's In the case of Mr. Marten, in 1586, who had been ar-

rested 20 days before the meeting of Parliament, the ques-

tion was put, whether the house would limit any time for

privilege. The house answered a convenient time; but they

determined that the 20 days were within a convenient time,

and that Mr. Marten should, therefore, be discharged.*

Twenty days, therefore, have been allowed, which would

exclude any inference from Pledall's case.

On the 14th December 1621, the lords resolved that

their servants were free from arrest " for 20 days before

and after every session ; in which time the lords may con-

veniently go home to their houses, in the most remote

parts of this kingdom." ^

And again, on the 28th May 1624, they adopted a

similar resolution.*

On the 27th January 162b, they added, that this freedom

should " begin with the date of the writ of summons, in

' 1 Com. J. 40. * D'Ewes, 410. 1 Hats. 100.

' 3 Lords' J. 195. * 3 Lords' J, 417.

case
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the beginning of eveiy Parliament, and continue 20 days

before and after every session of Parliament." ^

A confirmation of the claim of 40 days, however, has

been indirectly found in the several Acts of Parliament

relating to the privilege of franking (novi^ abolished), in

which the power of franking was given to members for

40 days before any summons, and 40 days after any

prorogation.

It has been determined by the courts of law, that the After dissoiu-

privilege, even after a dissolution, is still enjoyed for a

convenient and reasonable time for returning home.^

What this convenient time may be has never been deter-

mined ; but the general claim of exemption from arrest,

eundo et redeundo, extends as well to dissolutions as to

prorogations, as no distinction is made between them.

These cases apply to arrests made after the privilege has Members in cx-

accrued
; but the effect of the election of a person already their election.

in execution, still remains to be considered. In Thorpe's

case the judges excepted from privilege the case of " a con-

demnation had before the Parliament ;" but their opinion

has not been sustained by the judgment of Parliament.

Unless a member has incurred some legal disability, or has

subjected himself to processes more stringent than those

which result from civil actions, it has been held that his

service in Parliament is paramount to all other claims.

Thus in 1677, Sir Robert Holt was discharged, although

he had been " taken in execution out of privilege of Par-

liament ;" ' and, not to mention intermediate cases, or any

which are of doubtful authority,'' Mr. Christie Burton

obtained his release in 1819, although he had been in the

custody of the warden of the Fleet before his election.'

> 4 Lords' J. 13. 1 Hats. 41 n.

' Colonel Pitt's case, 1 Strange, 985. Barnardo v. Mordaunt, 1 Lord

Ken. 125.

' 9 Com. J. 411,

* See Report of Precedents, 10 Com. J. 401. 2 Hats. 37.

* 74 Cora. J. 44. 75 lb. 230.

H
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^i^^d^d
^° ^^'

"• '^^^ earliest case in which the privilege of not being

impleaded appears to be recorded, is that of Bo2;o de
Case of Bogo 1 rr ' f^

declare. Clare, in the 18th Edw. 1. A complaint was made that

the prior of the Holy Trinity in London, by procurement

of Bogo de Clare, had cited the Earl of Cornwall, in

Westminster Hall, in Parliament time, to appear before the

Lord Archbishop of Canterbury. Both of them were sent

for, to answer before the king, and having appeared, and

submitted themselves to the king, were sent to the Tower.

Bogo de Clare afterwards came and paid a fine of two

thousand marks to the king. This case has been cited by

Sir E. Coke, Elsynge, and others, but has latterly been

held to have applied to service of a citation in a privileged

place, and not to be a claim of Parliamentary privilege ;'

although the words " in Parliament time," would suggest

an opposite conclusion.

Li the 8th Edw. 2, writs of supersedeas were issued to

the justices of assize, to prevent actions from being main-

tained against members in their absence,"'^ by reason of

their inability to defend their rights while in attendance

upon the Parliament. This privilege appears to have

fallen into disuse, for in the 12th Edw. 4, it was dis-

eases of Walsh allowed in the case of Walsh, a servant of the Earl of
osju.

Essex. That person pleaded a king's writ, in which his

right not to be impleaded was affirmed ; but the lords, with

the advice of the judges, determined, that there " was

no custom, but that members and their servants might be

impleaded ;" and they disallowed the writ, and ordered

Walsh to plead.^ In the same year a similiar decision

was given in the case of Cosyn. Yet, while this was

held to be the law in England, the privilege thus dis-

' Burdett v. Abbot.

' 1 Hats. Prec. 7, 8. " Ne per eorum absentUun, dum sic in dicto Parli::-

raento steterint, exhcErcdac'wncin aliquaiii sustiiieant, aliqiialitcr vcl iucur-

rant." And again, " iircsertiin cum absiutcs jura sua defendcrc i:cqueant

ut presentes."

3 1 Hats. Prcc.41, 42.
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allowed had been confirmed not lung before, by a statute

in the Parliament of Ireland.' A few years later, the

connnons, in Atwyll's case, claimed it as a prescriptive

privilege, that they " should not be impleaded in any action

jiersonal," and their claim seems to have been admitted

both by the king and by the House of Lords.'^

One of the most marked cases in later times, in which

the privilege was enforced, was on the 21st February

1588 ; when the House of Commons, being informed that

several members had writs of nisi prius brought against

them,*to be tried at the assizes, a motion was made " that

writs of supersedeas might be awarded in these cases, in

respect of the privilege of this house, due and appertaining

to the members of the same." Upon which it was re-

solved, *'that those of this house which shall have occasion

to require such benefit of privilege in that behalf, may

repair unto Mr. Speaker, to declare unto him the state of

their cases ; and that he, upon his discretion, if the case

shall so require, may direct the warrant of this house to

the lord chancellor of England, for the av/arding of such

writs accordingly."^

At the beginning of the reign of James 1, another practice

was adopted, and instead of resorting to writs of supersedeas,

the speaker was ordered to stay suits by a letter to the

judges;^ and sometimes by a warrant to the party also;"*

and the parties and their attornies who commenced the

actions were brought, by the serjeant, to the bar of the

house." Applications for the stay of suits, at length,

became so frequent and troublesome, that it was ordered,

" where any member of the house hath cause of privilege,

to stay any trial, a letter shall issue, under the speaker's

hand, for stay thereof, without further motion in the

house." ^ This power of staying suits appears to have been

» 3 E(iw.4, c. 1. ' Atwyll's case, 17 Edvv.4. G Rot. Pari. 191.
=• D'Ewes, 436. * I Coin. J. 286. 381. 421, &c.

* 1 Com. J. 804. •* lb. 304. » ir,20. 1 Coin. J. 52.'5.

II -2
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generally acquiesced in by the courts ; but in the case df

Hodges and Moore, in 1G26, the court of King's Bench

refused to obey the speaker's letter, and was about to

return a sharp answer, when the Parliament was dis-

solved.'

Limitations of The privilege insisted upon in this manner, continued
the privilege by

. , , „ , , i •. i

statute. until the end of the seventeenth century, when it under-

went a considerable limitation by statute. The 12th &

13th Will. 3 enacted, that any persons might commence

and prosecute actions against any peer, or member of Par-

liament, or their servants, or others entitled to privilege,

in the courts at Westminster, and the duchy court of

Lancaster, immediately after a dissolution or prorogation,

until the next meeting of Parliament, and during any

adjournment for more than 14 days; and that during

such times, the courts might give judgment and award

execution. Processes and bills against members were

authorized, during the same intervals, to be had or ex-

hibited, and to be enforced by distress infinite or seques-

tration ; and actions, &:c. against the king's immediate

debtors were not to be stayed, at any time, by privilege of

Parliament. The privilege was thus limited in its opera-

tion ; but it was still acknowledged, especially by the third

section, which provided, that where actions were stayed

by privilege, the plaintiffs should be at liberty to proceed

to judgment and execution upon the rising of Parliament.

Soon afterwards, it was enacted, by the 2d & 3d Anne,

c. 18, that no action, suit, process, proceeding, judgment,

or execution, against privileged persons, employed in the

revenue, or any office of public trust, for any forfeiture,

penalty, &c., should be stayed or delayed by or under co-

lour or pretence of privilege of Parliament. The Act of

Will. 3 had extended only to the principal courts of law

and equity ; but by the 11th Geo. 2, c. 24, all actions in re-

lation to real and personal property, were authorized to be

' Pryane's 4tb Register, p. 810. 1 Com, J. 8G1. 1 Hats. Prec. 18-t, 185.
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commenced and prosecuted in the recess and during

adjournments of more than 14 days, in any court of

record, &c.

Still more important limitations of the privilege were

effected by the Act 10 Geo. 3, c. 50. The preamble of

that Act states,

that the previou3 laws were insufficient to obviate the inconve-

niences arising from the delay of suits by reason of privilege of

Parliament; and it is therefore enacted, that "any person may at

any time commence and prosecute any action or suit in any court

of record, or court of equity, or of admiralty ; and in all causes,

matrimonial and testamentary, against any peer or lord of Parlia-

ment of Great Britain,' or against any of the knights, citizens, or
burgesses, &c. for the time being, or against any of their menial,

or any other servants, or any other person entitled to the privilege

of Parliament; and no such action, suit, or any other process or

proceeding thereupon, shall at any time be impeached, stayed, or

delayed, by or under any colour or pretence of any privilege of
Parliament.

" Sect. 2. But nothing in this Act shall extend to subject the per-

son of any of the knights, citizens, and burgesses for the time beinf,

to be arrested or imprisoned upon any such suit or proceeding."

Stringent modes of enforcing the processes of the courts

were also enacted, and still further facilities were given to

plaintiffs by the 45th Geo. 3, c. 124, and the 47th Geo. 3,

sess. 2, c. 40 ; by which members of Parliament may be

coerced by every legal device, except the attachment of

their bodies.

3. The claim to resist subpoenas was founded upon the Subpoenas and

same principle as other personal privileges, viz., the para- J""^^'

mount right of Parliament to the attendance and service

of its members. Yet it does not appear to have been main-
tained in early times. In 1554, a complaint was made by
the lords that Mr. Beamond, a member of the commons
had caused a subpoena to be served upon the Earl of Hun-
tingdon

; to which the commons returned an answer, " that

• The 4tli article of the Act of Union extends all privileges of English
peers to the peers of Ireland.

H 3
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they take tliis writ to be no breach of privilege." ' Yet, in

1557, on a complaint being made that Mr. Eyms, a mem-

ber of the commons, had been served with a subpoena, tw'o

members were sent to the chancellor, to require that the

process might be revoked.'* And again, in the case of

Richard Cook, in 1584, three members were sent to the

Court of Chancery, to signify to the chancellor and master

of the rolls that, by the ancient liberties of this house, the

members of the same are privileged from being served with

subpoenas, " and to desire that they will allow the like

privileges for other members of this house, to be signified

to them in writing under Mr. Speaker's hand." But the

chancellor replied, that " he thought the house had no such

liberty of privilege for subpoenas." A committee was then

appointed to search for precedents, but made no report.^

Innnediately afterwards, the house punished a person who

had served a member with a subpoena.'* Various other

cases subsequently occurred in which the parties who had

served subpoenas upon members of both houses were com-

mitted, or otherwise punished for their contempt.^ But,

of late years, so far from withholding the attendance of

members as witnesses in courts of justice, the commons

have frequently granted leave of absence to their members

on the express ground that they have been summoned as

witnesses," and have even admitted the same excuse for

defaulters at calls of the house.^ But although this claim

of privilege is not now enforced as regards other courts,

one hou.se will not permit its members to be summoned by

the other without a message desiring his attendance, nor

without the consent of the member whose attendance is

required. And it may be doubtful whether the house would

not jjrotcct a member served with a subpoena from the

• 1 Cora. J. M. " II). p. 48.

' D'Ewcs,347. 1 lints. Prcc. 90, 97. Mb.
* 1 Hats. Prec. IG!). 175. .3 Lords' J. GoO.

« 56 Com. J, 122. 08 lb, 218. 243. 292. 71 III. 1 10. 82 lb, 30G, 379.

See also Lords' ])ebale5. 1st March 1844, Earl nf Devon.

7 48 lb. 318,
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legal consequences of non-attendance in a court of justice,

if penuission had not been previously granted by the house

for his attendance.^

As the withdrawal of a witness may affect the adminis- Members sum-

tration of justice, the privilege has very properly been
"'"'"'' •^^J"'""''^-

waived ; but the service of members upon juries not being

absolutely necessary, their more immediate duties in Par-

liament are held to supersede the obligation of attendance

in other courts

.

The first complaint of a member being summoned on a

jury appears to have been made on the 22d November

1597, in the case of Sir J. Tracy. In that case the Ser-

jeant was immediately sent with the mace to call Sir J.

Tracy to his attendance in the house, who shortly returned

accordingly .'^ Another case occurred in 1607, in which it

was ordered that two members, retained as jurors by the

sheriff, should be spared their attendance, and the serjeant-

at-arms was sent with his mace to deliver the pleasure of

the house to the secondary of the King's Bench, the court

then sitting.^ On the 15th May 1628, it was determined

that Sir W. Alford should have privilege not to serve ; and

a letter was ordered "to be written by Mr. Speaker to the

judges, that he be not amerced for his not appearance."'*

The last occasion on which a complaint was made of a

member having been summoned as a juryman was in 1826,

when the house agreed that he should have privilege ; and,

upon the report of the committee of privileges, resolved,

nem. con., that it is " amongst the most ancient and un-

doubted privileges of Parliament, that no member shall be

withdrawn from his attendance on his duty in Parliament

to attend on any other court." ^ To this it may be added,

that in the last clause of the Act of 1825, for consolidating

the laws relative to jurors and juries,^ there is an express

> 78 Com. J. 132. ' D'Kwos, 500. 1 ILits. U2.
3 1 Com. J. 3Ci9. • 11). 808. ^ 81 Com. J. 83. 87.

« G Geo. 4, c. 50.

H 4
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resenation that nothing shall " abridge or affect any pri-

vilcm' of Parliament."

Criminal i-om- 4 'l\^^^ pri\ iicjie of freedom from arrest has always been

limited to civil causes, and has not been allowed to interfere

witii the administration of criminal justice. In Larke's case/

in 142i», the privilege was claimed, " except for treason,

felony, or breach of the peace ;" and in Thorpe's case,'"* the

judges made exceptions to such cases as be ** for treason,

or felony, or surety of the peace." The privilege was thus

explained by a resolution of the lords, April 18th, 1G26 :

" That the privilege of this house is, that no peer of

Parliament, sitting the Parliament, is to be imprisoned or

restrained, without sentence or order of the house, unless

it be lor treason or felony, or for refusing to give surety of

the peace j"^ and, again, by a resolution of the commons,

20th May lG7o, " that by the laws and usage of ParUa-

ment, privilege of Parliament belongs to every member of

the House of Commons, in all cases except treason, felony,

and breach of the peace."

It was stated l)y the commons, at a conference on the

17th August 1641 :

" I
.
That no privilege is allowable in case of peace betwixt private

men, much more in case of the peace of the kingdom. 2. That
jtrivilcge cannot be pleaded against an indictment for any thing
done out of Parliament, because all indictments are ' contra
pacem domini regis.' 3. Privilege of Parliiuncnt is granted iu
regard of the service of the commonwealth, and is not to be used
to the danger of the commonwealth. 4. That all privilege of
Parliament is in the power of Parliament, and is a restraint to the
I.rooeedings of other inferior courts, but is no restraint to the pro-
ceedings of Parliament, and, therefore, seeing it may, without
injustice, be denied, this being the case of the commonwealth, they
conceive it ought not to be granted."*

On the 14th April 1(597, it was resolved, " that no
mrmlMT of this h<;use hath any privilege in case of breach
.d the peace, or forcible entries, or forcible detainers." =

' 4 Hot Pari. .3.^7. ' .', Rot. Pari. 230. =
.3 Lords' J. 5G-2.

* 2 Com. J. Jlil. 4 I>.r.^^• J. 3(;y. * 11 (,^„, J 7^^
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On the 1st December 1763, it was resolved, by both houses,

" that privilege of Parliament docs not extend to the case

of writing and publishing seditious libels, nor ought to be

allowed to obstruct the ordinary course of laws in the

speedy and effectual prosecution of so heinous and dan-

gerous an offence."*

" Since that time," said the committee of privileges, in

1831, "it has been considered as established generally,

that privilege is not claimable for any indictable offence."*

These being the general declarations of the law of

Parliament, one case will be sufficient to show how little

protection is practically afforded by privilege, in criminal

offences. In 1815, Lord Cochrane, a member, having

been indicted and convicted of a conspiracy, was com-

mitted by the Court of King's Bench to the King's Bench

Prison. Lord Cochrane escaped, and was arrested by the

marshal, whilst he was sitting on the privy councillors'

bench, in the House of Commons, on the right hand of

the chair, at which time there was no member present,

prayers not having been read. The case was referred to the

committee of privileges, who reported that it was " entirely

of a novel nature, and that the privileges of Parliament did

not appear to have been violated, so as to call for the

interposition of the house by any proceedings against the

marshal of the King's Bench." ^

Thus the house will not allow even the sanctuary of Causes of com-

_
mitmeiit to be

its walls to protect a member from the process of criminal communicated.

law. But in all cases in which members are arrested on

criminal charges, the house must be informed of the cause

for which they are detained from their service in Par-

liament.

The various Acts which have suspended for a time the

Habeas Corpus Act, have contained provisions to the effect

that no member of Parhament shall be imprisoned, during

the sitting of Parliament, until the matter of which he

' 29 Com. J. 669. ' 1831 (114). ' See Sess. Papers, 1814-15 (239).
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stands suspected, shall he first communicated to the house

of which he shall be a member, and the consent of the said

house obtained for his commitment.'

But in cases not affected by these Acts, it has been usual

to communicate the cause of commitment, after the arrest,

as in the case of Lord George Gordon, for high treason ;*

and whenever members have been in custody in order to

be tried by naval or military courts martial.^

Commitment of Another description of offence, partaking of a criminal

w»DU;iuift
^^ character, is a contempt of a court of justice ; and it was

for some time doubtful how far privilege would extend to

the protection of a member committed for a contempt.

On the 30th June 1572, a complaint w'as made to the

lords by Henry Lord Cromwell, that his person had been

attached by the sheriff of Norfolk, by a writ of attachment

from the Court of Chancery, for not obeying an injunction

of that court, " contrary to the ancient privileges and

immunities, time out of mind, unto the lords of Parlia-

ment and peers of this realm, in such cases used and al-

lowed." The lords, after examining this case in the pre-

sence of the judges and others of the queen's learned

counsel, agreed that the "attachment did not appear to be

warranted by the common law or custom of the realm, or

by any statute-law, or by precedents of the Court of Chan-

cery," and they ordered Lord Cromwell to be discharged

of the attachment. They were, however,-very cautious in

giving a general opinion, and declared that if at any future

time cause should be shown that by the queen's preroga-

tive, or by common law or custom, or by any statute or pre-

cedents, the persons of lords of Parliament are attachable,

the order in this case should not affect their decision in judg-

ing according to the cause shown.^ Prynne, in reference to

' 8ccl7G(>o.2,c.O. 45 Geo. 3,0.4,8.2. 57 Geo. 3, c. 3,8. 4. 57 Geo. 3,

c. 55, 8. 4. 3 Geo. 4, c. 2, 8. 4.

» .17 Com. J. iXK).

' 37 Il». :n. :>r) II,. 47U. 51 Ib. 130. 557. 58 lb. 507. 07 lb. 240, kc.
• J Lords' J. 7-.i7.
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this case, lays it down that the persons ofpeers wonld only be

attachable in cases of breach of the peace and contempts

with force, when there would be a fine to the king.^

This precedent was adopted and confirmed by the lords

on the 10th February 1628. It had been referred to the

committee of privileges to inquire " whether a serjeant-at-

arms may arrest the person of a peer (out of privilege of

Parliament) upon a contempt of a decree in the Chancery."

The committee reported that no case of attachment had

occurred before that of Lord Cromwell, and that "the

lords of Parliament ought to enjoy their ancient and due

privileges, and their persons to be free from such attach-

ments, with the same proviso as in the case of Lord Crom-

well ;" to which the lords generally assented.^

In 1605, in the case of Mr. Brereton, who had been

committed by the Court of King's Bench for a contempt,

the commons brought up their member by a writ of habeas

corpus, and received him in the house.'' The case of Sir

W. Bampfield, in 1614, throws very little light upon the

matter, as after he had been brought in by writ of habeas

corpus, the speaker desired to know the pleasure of the

house, but no resolution or order appears to have been

afterwards agreed to.* On the 8th February 1620 a com-

plaint was made, in the commons, that two of the members'

pages had been punished for misbehaviour in tlie Court of

King's Bench. It was stated, however, that the judges

had sent one of the offenders to be punished by the house,

and would send the other when he could be found ;
" and

yet, but for respect for this house, they would have in-

dicted them for stroke in face of the court ; and many for

less offences have lost their hands." °

On tlie 9th February 1625 the Lord Vaux claimed his

privilege for stay of the proceedings of an information

against him in the Star Chamber ; and it was granted ;

"

' 4tli Reg. 792. "^ 4 Lords' J. 27. ^ 1 Com. J. 2G0.

* 1 Com. J. 466. * 1 Com. J. 513. ^ 3 Lords' J. 4t}G.
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and shortly afterwards, in the case of the Eail of Arundel,

the lords' committee maintained that " though a lord, at

the suit of the king, be sued in the Star Chamber for

a contempt, vet the suit is to be stayed by privilege of

Parhament in parliament time." But on the 8th June

1757, it was " ordered and declared by the lords, that no

peer or lord of Parliament hath privilege of peerage, or of

Parliament, against being compelled, by process of the

courts of Westminster Hall, to pay obedience to a writ of

habeas corpus directed to him ;" and that this be a standing

order.' And it was decided, in the case of Earl Ferrers,

that an attachment may be granted if a peer refuses

obedience to the writ.^

In more recent cases members committed by courts for

contempt have failed in obtaining their release by virtue of

privilege.

Mr. Long Wtl- In 1831, Mr. LongWellesley, a member, having confessed

in the Court of Chancery that he had taken his infant

daughter, a ward in chancery, out of the jurisdiction of

the court, Lord Brougham C. at once committed him for

contempt, saying,

" It is no violation of the privileges of Parliament, if the members
of Parliament have violated the rights and privileges of this court,

whicli is of as high a dominion, and as undisputed a jurisdiction,

as the High Court of Parliament itself; it is no breach of, but a
compliance with, their privileges, that a member of cither house
<»f Purliament, breaking the rules of this court, and breaking the
law of the land by a contempt committed against this court, should
Ftand committed for that contempt."

Mr. Wellesley applied to the House of Commons, and
claimed his privilege. His case was referred to the com-
mittee of privileges, who reported, " That his claim to be

discharged from imprisonment, by reason of privilege of

Parliament, ought not to be admitted."^

' *i9 r^rdi.' J. IKI. ' 1 Uurr. 031. 3 gy (Jq,,, j y^j
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The last case was that of Mr. Lechmere Charlton, in Mr. Lechmere

. Charlton.

1837. That member had been committed by tJie lord

chancellor, for a contempt in writing a letter to one of

the masters in chancery, " containing matter scandalous

with respect to him, and an attempt improperly to influence

his decision." Mr. Charlton complained to the speaker of

his commitment, and his letters were referred to a com-

mittee of privileges. As the lord chancellor's order did

not set forth the obnoxious letter, the committee directed

it to be produced, as they considered,

" That although the lord chancellor had the power to declare

what he deemed to be a contempt of the High Court of Chancery,

it was necessary that the House of Commons, as the sole and

exclusive judge of its own privileges, should be informed of the

particulars of the contempt before they could decide whether the

contempt was of such a character as would justify the imprison-

ment of a member."

After inquiring fully into the nature of the contempt, the

committee reported, that Mr. Charlton's claim to be dis-

charged from imprisonment ought not to be admitted.^

Before these last cases, the ordinary process for con-

tempts against persons having privilege of Parliament or

of peerage, had not been that of attachment of the person,

but that of sequestration of the whole property, as in the

case of the Countess of Shaftesbury.'* In 1829, an order

for the commitment of|iford Roscommon, for contempt, had

been made by the lord chancellor, but was never executed,

nor even taken out of the registrar's oflice. Nor must it

be omitted that, so late as 1832, an Act was passed,^ by

which contempts of the ecclesiastical courts, " in face of

the court, or any other contempt towards such court, or

the process thereof, are directed to be signified to the

lord chancellor, who is to issue a writ de contumace

capiendo, for taking into custody persons charged with

> Pari. Rep. 1837, No. 45. « 2 Peere Williams, 110.

=• 2 & S Will. 4, c. 93.
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such contempt," in case such person " shall not be a

peer, lord of Parliament, or member of the House of

Commons." It must not, therefore, be understood, that

either house has waived its right to interfere when mem-

bers are committed for contempt. Each case is open to

consideration, when it arises; and although reluctance

would undoubtedly be felt in obstructing the censure of

other courts, privilege would still be allowed, if the cir-

cumstances of the case appeared to justify it.

Privilege of As yet the personal privilege of members, and the
witnesses and . . / . • i i i ^

others. ancient privilege oi their servants, have alone been noticed.

These were founded upon the necessity of enabling mem-
bers freely to attend to their duties in Parliament. Upon
the same ground, a similar privilege of freedom from arrest

and molestation is attached to all witnesses summoned to

attend before either house of Parliament, or parliamentary

committees, and to others in personal attendance upon

the business of Parliament, in coming, staying, and return-

ing. A few precedents will serve to explain the nature

and extent of this privilege.

Instances of protections given by the lords to witnesses

and to parties, while their causes or bills were depending,

appear very frequently on the Journals of that House.

In 1G40, Sir Pierce Crosbie, sworn as a witness in Lord

Strafford's cause, being threatened with arrests, was allowed

privilege, " to protect him during the time that this house

examine him ;"
' and many similar protections have been

granted in later times.^

In 1641, it was ordered that Sir T. Lake, who had a

cause depending, should " have liberty to pass in and out

unto the house, and to his counsel, solicitor, and attorney,

for and during so long time only as his cause shall be

before their lordships in agitation;"^ and similar orders

have been made in the case of several other parties,

• 4 Lords' J. 14n, H4. s 25 lb. 625. 27 lb. 19.

' 4 Lords' J. 262.
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who have had causes depending/ or bills before the

house.*

On the 12th May 1624, the master and others of the

felt-makers were ordered, by the commons, to be en-

larged from the custody of the warden of the Fleet,

for the prosecution of a bill then depending, " till the

same be determined by both houses."^ On the 24th

May 1626, it was ordered, "that J. Bryers shall be sent

for to testify, and to have privilege for coming, staying,

and returning." '* In the same manner, privilege was ex-

tended to persons who had bills depending, on the 22d

and 29th January 1628, on the 3d May 1701, and the

11th May 1758.^ On the 23d January 1640, certain per-

sons having petitions before the grand committee on Irish

affairs, were ordered " to have liberty to come and go

freely to prosecute their petition, without molestation,

arrest, or restraint • and that there be a stay of commit-

ting any waste upon the lands mentioned in the petitions,

during the dependency of the business here.'"' Numerous

instances have occurred, in which witnesses, who have

been arrested in their way to or from Parliament, or

during their attendance there, have been discharged out

of custody;'' and the same protection is extended, not

only to parties, but to their counsel and agents, in prose-

cuting any business in Parliament. On the 2d May 1678,

Mr. J. Gardener, sohcitor in the cause concerning Lyndsey

Level, who had been arrested as he was coming to attend

on the house, was discharged from his arrest.'* On the

9th April 1742, complaint was made, that Mr. Gilbert

Douglas, a sohcitor for several bills depending in the

' 4 Lords' J. 263. 289. 330. 477. 5 lb. 476.

* 5 lb. 563. 574. 653. 680. 27 lb. 538. 28 lb. 512.

3 1 Com. J. 702. * lb. 863.

* lb. 921. 924. 13 lb. 512. 28 lb. 244. ^ 2 lb. 72.

"> 8 lb. 525. 9 lb. 20. 300. 472. 12 lb. 304. 610. 66 lb. 220. 232.

90 lb. 521.

•* 9 lb. 472.
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House of Commons, had been arrested as he was attend-

ing the house; and he was immediately ordered to be

discharged from his arrest.^

In the same way, soHcitors for bills depending in the

house, were discharged from arrest, on the 30th April

1753; on the 12th February, and 22d March, 1750.^

On the 2yth IMarch 1756, Mr. Aubrey, who had an

estate bill depending in the House of Commons, presented

a petition, in which he stated that he apprehended an

arrest, and it was ordered, " that the protection of the house

be allowed to him during the dependence of his bill in

this house." • The last case that need be mentioned is that

of Mr. Petrie, in 1793. That gentleman was a petitioner

in a controverted election, and claimed to sit for the

borough of Cricklade. He had received the usual notice

to attend, by himself, his counsel, or agents, and had

attended the sittings of the election committee as a party

in the cause ; and although he had a professional agent,

he had himself assisted his counsel, and furnished them

with instructions before the committee. He was arrested

before the committee had closed their inquiries ; and on

the 20th March the house, after receiving a report of pre-

cedents, ordered, nem. con., that he should be discharged

out of the custody of the sheriff of Middlesex.^

• 24 Com. J. 170. » 20 lb. 797. ' 27 lb. 447. 537.

27 lb. 548. « 48 lb, 420.
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CHAPTER VI.

JURISDICTION OF COURTS OF LAW IN MATTERS OP

PRIVILEGE.

The precise jurisdiction of courts of law in matters of Difficulty of the

privilege, is one of the most difficult questions of consti-
^^"^'^ '""'

tutional law that has ever arisen. Upon this point the pre-

cedents of Parliament are contradictory, the opinions and

decisions of judges have differed, and the most learned

and experienced men of the present day are not agreed.

It would, therefore, be presumptuous to define the juris-

diction of the courts, or the bounds of Parliamentary pri-

vilege ; but it may not be useless to explain the principles

involved in the question ; to cite the chief authorities, and

to advert to some of the leading cases that have occurred.

It has been shown already, that each house of Par- Principles

liament claims to be the sole and exclusive judge of its

own privileges, and that the courts have repeatedly acknow-

ledged the right of both houses to declare what is a breach

of privilege, and to commit the parties offending, as for a

contempt. But, although the courts will neither interfere

with Parliament in its punishment of offenders, nor assume

the general right of declaring and limiting the privileges

of Parliament, they are bound to administer the law of the

land, and to adjudicate when breaches of that law are

complained of. The jurisdiction of Parliament and the

jurisdiction of the courts are thus liable to be brought into

conflict. The House of .Lords, or the House of Commons,

may declare a particular act to have been justified by

their order, and to be in accordance with the law of

Parliament ; while the covn'ts may acknowledge no right

to exist in one lunise, to supersede by its sole authority

I
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the laws wIulIi luive been made by the assent, or which

e\i^t with the acquiescence, of all the branches of the

lejjisluture. It is true, that, in a general sense, the law of

Parliament is the law of the land j but if one law should

appear to clash with the other, how are they to be recon-

ciled .' Is the declaration of one component part,of Par-

liament tu be conclusive as to the law ; or are the legality

of the declaration, and the jurisdiction of the house, to be

measured by the general law ofthe land? In these questions

are comprised all the difficulties attendant upon the clash-

ing jurisdictions of Parliament and of the courts of law.

It is contended, on the one hand, that in determining

matters of privilege, the courts are to act ministerially rather

than judicially, and to adjudicate in accordance with the

law of Parliament as declared by either house; while,

on the other, it is maintained that although the decla-

ration of either house of Parliament in matters of pri-

vilege within its own immediate jurisdiction may not be

questioned; its orders and authority cannot extend beyond

its jurisdiction, and influence the decision of the courts in

the trial of causes legally brought before them. From
these opposite views it naturally follows that, in declar-

ing its privileges, Parliament may assume to define its

own jurisdiction, and that the courts may have occasion

to question and confine its limits.

The claim of each house of Parliament to be the sole

and exclusive judge of its own privileges has always been

asserted in Parliament upon the principles and with the

limitations which were stated in the third chapter of this

book, and is the basis of the law of Parliament.' This
claim has been questioned in the courts of law; but before

the particular cases are cited, it will be advisable to take
a ticncral view of the legal authorities which are favour-

able or adver>e to the claim, in its fullest extent, as as-

serted by Parliament.

' See p. 48.
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The earliest authority on which rehance is usually Autiioritios in

^
'

. .
fiivour of the

placed, in support of" the claim, is the well-known answer exclusive juris

f- , 1 • J rni 5 diction of Par-
ol the

J
udges m Ihorpescase. liamcnt.

In the 31st Henry 6, on the lords putting a case to

the judges, whether Thomas Thorpe, the speaker of the

commons, then imprisoned upon judgment in the Court

of Exchequer, at the suit of the Duke of York, " should be

delivered from prison by virtue of the privilege of Par-

liament or not," the Chief Justice Fortescue, in the name

of all the justices, answered,

" That they ought not to answer to that question, for it hath not

been used aforetyme, that the justices should in anywise determine

the privilege of this High Court of Parliament ; for it is so high
and so mighty in its nature, that it may make law, and that that is

law it may make no law; and the determination and knowledge
of that privilege belongeth to the lords of the Parliament, and not

to the justices.'"

In regard to this case it must be observed that no legal

question had come before the judges for trial in their

judicial capacity ; but that, as assistants of the House

of Lords, their opinion was desired upon a point of pri-

vilege which was clearly within the immediate jurisdic-

tion of Parliament, and was awaiting its determination.

Under these circumstances it was natural that the judges

should be reluctant to press their own opinions, and desirous

of leaving the matter to the decision of the lords. That

part of their answer which alleges that Parliament can

make and unmake laws, as a reason why the judoes

should not determine questions of privilege, can only apply

to the entire Parliament, and not to either house separately,

nor even to both combined : and, consequently, it has no

bearing upon the jurisdiction of Parliament except in a

legislative sense.

The principle of this answer was adopted and con-

firmed by Sir Edward Coke, who lays it down that

" whatever matter arises concerning either house of Parlia-

' .5 Rot. Pari. 240.

I 2
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nient, ought to be discussed and adjudged in that house to

which it relates, and not elsewhere
;"

' and again, that

judges ought not to give any opinion of a matter of pri-

vilege, because it is not to be decided by the common laws,

but secundum lej^es et consuetudinem Parliamenti ; and so

the judges in divers Parliaments, have confessed."*

These general declarations were explained and qualified

by Lord Clarendon, who thus defined the jurisdiction of

the commons :

" They are the onlj' judges of their own privileges; that is upon

the breach of those privileges which the law hath declared to be

their own, and what punishment is to be inflicted upon such breach.

But there can be no privilege of which the law doth not take

notice, and which is not pleadable by and at law."^

In the case of Barnardiston v. Soames, in 1674, Lord

Chief Justice North said,

" I can see no other way to avoid consequences derogatory to

the honour of tiie Parliament but to reject the action, and all

others that shall relate either to the proceedings or privilege of

Parliament, as our predecessors have done. For if we should
admit general remedies in matters relating to the Parliament, we
must set bounds how far they shall go, which is a dangerous pro-

vince; for if we err, privilege of Parliament will be invaded, which
we ouf:ht not in any way to endamage."^ But in the same argu-
ment he alleged " that actions may be brought for giving Parlia-

ment protections wrongfully; actions may be brought against the

clerk of the Parliament, serjeant-at-arms, and speaker, for aught
I know, for executing their offices amiss, with averments of malice
and damage ; and then must judges and juries determine what
they ought to do by their officers. This is in effect prescribing

rules to the Parliament for tliem to act by." *

In the case of Paty, one of the Aylesbury men, brought
up by habeas corpus, Mr. Justice Powell thus defined the

jurisdiction of the courts in matters of privilege :

" This court may judge of privilege, but not contrary to the
judgment of the House of Commons." Again, " This court judges

' 4tli In»J. ir,. 1
ji,

* ClarciiiJoii's Hi»t. of the R»l)PIlion, vol. ii. book 4, p. 195, 8vo. edit. Oxf.
«( HowoH'ii St. Tr. 1110. .

II,
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of privilege only incidentally; for when an action is bronglit in

this court, it must be given one way or other." " The Court of

Parliament is a superior court; and though the King's Bench have

fi power to prevent excesses of jurisdiction in courts, yet they can-

not prevent such excesses in Parliament, because that is a superior

court, and a prohibition was never moved for to the Parliament."

'

In several other cases which related solely to commit-

ments by either house of Parliament, very decided opinions

have been expressed by the judges in favour of privilege

and adverse to the jurisdiction of the courts of- law; but

most of these may be taken to apply more especially to

the undoubted right of commitment for contempt, rather

than to general matters of law in which privilege may be

concerned.

In the case ofBrass Crosby, Mr. Justice Blackstone went

so far as to affirm that " it is our duty to presume the

orders of that house (of commons), and their execution, to

be according to law;" and in R. v. Wright, Lord Kenyon

said, " This is a proceeding by one branch of the legislature,

and therefore we cannot inquire into it;" but he added,

" I do not say that cases may not be put in which we

would inquire whether the House of Commons were justi-

fied in any particular measure."

It is laid down by Hawkins that

" There can be no doubt but that the highest regard is to be paid

to all the proceedings of either of those houses; and that wherever

the contrary does not plainly and expressly appear, it shall be pre-

sumed that they act within their jurisdiction, and agreeably to the

usages of Parliament, and the rules of law and justice."^

And Lord Chief Baron Comyn, following the opinion of

Sir Edward Coke, affirms that

" All matters moved concerning the peers and commons in Par-

liament, ought to be determined according to the usage and cus-

toms of Parliament, and not by the law of any inferior court."'

These authorities are sufficient, for the present purpose,

to show the general confirmation by judges of the exclusive

' -I Lord Raym. 1105. ' Pleas of the Crown, c. 15, s. 73,

' Digest, " Parliament" (G. 1.)

I 3
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jurisdiction of Parliament in matters of privilege : but even

here the parliamcntarv claim is occasionally modified and

limited, as in the opinions of Lord Clarendon, Chief Jus-

tice Ps'orth, and Lord Kenyon. In other cases the juris-

Authoritiee in diction of courts of law has been more extensively urged,

jurisai.tioii of and the privileges of Parliament proportionately limited,

co.rt. in ...ut-
jjj Benvon v. Evelvn, the lord chief justice. Sir Orlando

tiTsof privilege. > ' j '

Briduiiian, came to the conclusion,

" Tliiit resolutions or resolves of either house of Parliament,

sin<j^ly, in the absence of parties concerned, are not so concludent

upon courts of law, but that we may, nay (with due respect, never-

theless, had to tiieir resolves and resolutions,) we must, give our

judgment according as we upon our oath conceive the law to be,

though our opinions fall out to be contrary to those resolutions or

votes of either house."'

On another occasion Lord Chief Justice Willes said,

" I declare for myself, that I will never be bound by any deter-

mination of the House of Commons, against bringing an action at

common law for a false or double return; and a party may proceed

in Westminster Hall, notwithstanding any order of the house."*

Lord Mansfield, in arguing for the exclusive right of the

commons to decide upon elections, said,

" That, in his opinion, declarations of the law by either House
of Parliament were always attended with bad effects : he liad

constantly opposed them whenever he had an opportunity ; and,

in his judicial capacity, thought himself bound never to pay the

least regard to them ;" " but he made a wide distinction between
general declarations of law, and the particular decision which
might be made by either house, in their judicial capacity, on a
case coming regularly before them, and properly the subject of
tlieir jurisdiction." *

At ;iiiotlu'r time the same great authority expressly de-

clared that "a resolution of the House ofCommons, ordering

a judgment to he given in a ])urticular manner, would not
be l)iii(lin'^r i„ the courts of Westminster IIall.'"» And in

Hiiidctt r. Abbot, Lord Ellenborough said, "the question

' Benvon .-. Eu]yv, nri<lgman, ^24. ^ Wynne v. Middlcton, 1 Wila. 128.
' 10 Hansard, Tiirl. lIist.Cj3. « 24 lb. 017.
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in all cases would be, whether the House of Commons

were a court of competent jurisdiction for the purpose of

issuing a warrant to do the act."
^

Passing now to the most recent judicial opinions, the

case of Stockdale v. Hansard presents itself. An outline

of all the proceedings upon this case (the most important

since that of Ashby and White), will be presently attempted,

but, for the present, the expositions of thejudges, in reference

to the general jurisdiction of the courts, will bejiecessary

to close this summary of authorities.

In o-ivine; iud^ment in that case on the 31st May 1839, stockdale ».

X , ^ , , 1
Hansard.

Lord Denman used these words :

" But having convinced myself that the mere order of the house

will not justify an act otherwise illegal, and that the simple decla-

ration that that order is made in exercise of a privilege, does not

prove the privilege ; it is no longer optional with me to decline or

accept the office of deciding whether this privilege exist in law.

If it does, the defendant's prayer must be granted, and judgment

awarded in his favour: or, if it does not, the plaintiff, under what-

ever disadvantage he may appear before us, has a right to obtain

at our hands, as an English subject, the establishment of his law

ful rights, and the means of enforcing them."^

In the same trial Mr. Justice Littledale argued,

" It is said the House of Commons is the sole judge of its own

privileges ; and so I admit, as far as proceedings in the house, and

some other things, are concerned ; but 1 do not think it follows that

they have a power to declare what their privileges are, so as to

preclude inquiry whether what they declare are part of their pri-

vileges. The attorney-general admits that they are not entitled to

create new privileges; but they declare this (the publication of

papers) to be their privilege. But how are we to know that this

is part of their privileges without inquiring into it, when no such

privilege was ever declared before ? We must therefore be enabled

to determine whether it be part of their privileges or not."^

To this argument, however, it is an obvious answer that

assuming the house to be the judge of its own privileges,

it is its province to determine whether a privilege be new

' U East, 128.

- Proceedings, printed by the commons, 1830 (283), p. 155.

' lb. pp. IGl, 102.
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or not, from an t'xamination of the Journals and other

authorities. The learned judge said further,

" I tliiiik tliiit the mere statement that the act complained of was

dune l)y tlie authority of the House of Commons is not of itself,

witliout more, sufficient to call at once for the judgment of the

court for the defendant.''

'

Mr. Justice Patteson thus expressed his opinion:

'• If the orders (of the House of Commons) be illegal, and not

merely erroneous, upon no principle known to the laws of this

country can those who carry thena into effect justify under them.

A servant cannot shelter himself under the illegal orders of his

master, nor could an officer under the illegal orders of a magistrate,

until the legislature interposed aiid enabled him to do so. The
mere circumstance, therefore, that the act complained of was done

under the order and authority of the House of Commons, cannot of

itself excuse the act, if it be in its nature illegal ; and it is necessary,

in answer to an action for the commission of such illegal act, to

show, not only the authority under which it was done, but the

power and right of the House of Commons to give such authority.""

And upon the question of jurisdiction he laid it down,

" That every court in which an action is brought upon a subject

matter generally, and primafacie within its jurisdiction, and in

which by the course of the proceedings in that action the powers
and privileges and jurisdiction of another court come into question,

must of necessity determine as to the extent of those powers, pri-

vileges, and jurisdiction; and the decisions of that court, whose
power-, privileges, and jurisdiction are so brought into question as

to their extent, are authorities; and, if I may so say, evidences in

law upon the subject, but not conclusive."^

In conclusion, Mr. Justice Coleridge thus sununed up

iiis view of the duties of a court of law :

"The cause is before us; we are sworn to decide it according to

our notions of the law. We do not bring it here; and being here, a
necessity is laid ujion us to deliver judgment; that judgment we
can receive at the dictation of no ]>ower; we may decide the cause
erroneously, but we cannot be guilty of any contempt in deciding
it according to our consciences."*

J.i.iu'nui.t« a.i- With these conflictintr opinions as to the limits of
WTM- to ilaiiiik .

o
1

..il.rnii.gc. ]):uliiinicntury privilc;je, and the jurisdiction of courts of

' I'rortcdiii^'i., priiiUd li\ tliu <(iriiiii(iiis, 183U ("283), p. 10:!.

!"• )'• Hi:'. ' Ji). p. 174. * 111. ji. \m.
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law, if either House of" Parliament insist upon precluding

other courts from inquiring into matters which are held to

be within its own jurisdiction, the proper mode of effecting

that object, is the next point to be determined. If the

courts were willing to adopt the resolutions of the house

as their guide, the course would be clear. The authority

and adjudication of the house would be pleaded, and the

courts, acting ministerially, would at once give eU'ect to

them. But if the courts regard a question of privilege as

any other point of law, and assume to define the jurisdic-

tion of the house ; in what manner, and at what point, can

their adverse judgments be prevented, overruled, or resisted ?

The several modes that have been attempted will appear

from the following cases; but it must be premised that

when a privilege of the commons is disputed, that house

labours under a peculiar embarrassment. If the courts

admit the privilege, their decisions are liable to be reversed

by the House of Lords; and thus, contrary to the law of

Parliament, one house would be constituted a judge of the

privileges claimed by the other. And if the privilege be

denied by the courts, the house has no other remedy, in

the ordinary course of law, but an appeal to the House of

Lords. It is difficult to determine which alternative is the

least satisfactory—the denial of a privilege by the lords on

a writ of error, or an application to them for redress, when

the authority of the house has been discredited by an in-

ferior tribunal. With these perplexities before them, it

is not surprising that the commons should frequently have

viewed all legal proceedings in derogation of their autho-

rity, as a breach of privilege and contempt. They have

restrained suitors and their counsel by prohibition and

punishment, they have imprisoned the judges, they have

coerced the sheriff; but still the law has taken its course.

Having opened the principles of the controversy respect-

ing parliamentary jurisdiction, it is time to proceed with
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a narrative of the most important cases in which the pri-

vileges of Parhament have been called in question.

Caso of Sir W. Sir William Williams, speaker of the House of Com-
WilUams.

mons ill the reigns of Charles 2 and James 2, had printed

and published, by order of the house, a paper well known

in the histories of that time, as Dangerfield's Narrative.

This paper contained reflections upon the Duke of York,

afterwards James 2, and an information for libel was

filed against the speaker, by the attorney-general, in 1684.

He pleaded to the jurisdiction of the court, that as the

paper had been signed by him, as speaker, by order of the

House of Commons, the Court of King's Bench had no

jurisdiction over the matter. On demurrer, this plea was

overruled, and a plea in bar was afterwards pleaded but

withdrawn; upon which, in the 2d year of James 2, judg-

ment went by default, and the speaker was fined 10,000/.

Two thousand pounds of this fine were remitted by the

king, but the rest he was obliged to pay. The commons

were indignant at this contempt of their authority, and

declared the judgment to be an illegal judgment, and

against the freedom of Parliament. Three bills were

brought in, in 1G89, in 1G90, and in 1695, to reverse this

judgment; but they all miscarried, chiefly, it is understood,

because it was proposed to indemnify the speaker out of

the estate of Sir Robert Sawyer, who had filed the infor-

mation.'

Jay r. Tojiimin. The next important case is that of Jay v. Topham.
After a dissolution of Parliament, an action was brouoht

ii'jaiiist John Topham, esq., serjeant-at-arms, for execut-

ing the orders of the house in arresting certain persons.

Mr. Tojiham pleaded to the jurisdiction of the court the

said orders ; but his plea was overruled, and judgment
given against him. The house declared this to be a

'

'2 Shower, 471. i:) HowtH's St.Tr. i;)70. Wvnn's Argument. lOCoui.J.
177. 20o.
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breach of privilege, and committed Sir F. Pemberton and

Sir T. Jones, the judges, to the custody of the serjeant-

at-arms/

It has been generally acknowledged, that these pro-

ceedings against the judges were liable to great objection

;

for they had not disputed the authority of the House of

Commons, but only refused to admit the plea of the

defendant to the jurisdiction of the court. Lord Ellen-

borough said, that it was surprising " how a judge should

have been questioned, and committed to prison by the

House of Commons, for having given a judgment, which

no other judge who ever sat in his place could have dif-

fered from."

The remarkable cases of Ashby and White, and the Ashbyand
. White &c.

Aylesbury men, in 1704, are next worthy of a passing

notice. They have been already alluded to in the second

chapter, with reference to the right of determining elec-

tions ;

'^ but they must again be brought forward, to point

out the course adopted by the commons to stay actions

derogatory to their privileges. Enraged by a judgment

of the House of Lords, which held, that electors had a

right to bring actions against returning officers touching

their right of voting, the commons declared that such an

action was a breach of privilege ; and, " That whoever

shall presume to commence any action, and all attorneys,

solicitors, counsellors, and serjeants-at-law, soliciting, pro-

secuting, or pleading in any case, are guilty of a high

breach of the privileges of this house." In spite of this

declaration, five burgesses of Aylesbury, commonly known

as " the Aylesbury men," commenced actions against the

constables of their borough, for not allowing their votes.

The House of Commons obtained copies of the declara-

tions, and resolved, that the parties were " guilty of com-

mencing and prosecuting actions," " contrary to the decla-

ration, in high contempt of the jurisdiction, and in breach

' 10 Com. J. 227. - See p. 40.
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of the known privileges of this house."' For which

offence, the parties and their attorney were committed

to Newgate.* Thence they endeavoured to obtain their

release bv writs of habeas corpus, but without success

;

and the counsel who had pleaded for the prisoners, on the

return of the writs, were committed to the custody of the

serjeant-at-arms.^ The lords took part with the Aylesbury

men against the commons; and after a noisy session,

occupied with addresses, conferences, and resolutions upon

privilege, the queen prorogued the Parliament.

On this occasion, the commons endeavoured to stop the

actions at their commencement, and thus to prevent the

courts from giving any judgment. But although this

course of proceeding may chance to be effectual, an action

cannot be legally obstructed, if the parties be determined

to proceed with it. Their counsel may be prevented from

pleading, but others would be immediately instructed to

appear before the court; and it must not be forgotten,

that during a recess, neither house could interfere with

the parties or their counsel, and that judgment might be

obtained and executed before the meeting of Parliament.

This mode of preventing actions, however, is so natural,

that it has since been resorted to; but the principle has

not been uniformly asserted, and it is difficult to deter-

mine whether commencing such actions, in future, will be

regarded as a breach of privilege or not.

Hur.ictt F. ^^ hen Sir Francis Burdett brought actions against the

speaker and the serjeant-at-arms, in 1810, for talcing him to

the Tower in obedience to the orders of the House of Com-
mons, they were directed to plead, and the attorney-ge-

neral received instructions to defend them.^ A committee
at the saiiH- time reported a resolution "that the bringing

these actions for acts done in obedience to the orders of

the house is a breach of privilege," but it was not adopted
by the house. The actions proceeded in the regular course,

' 1^ •-"">• J- •«-«*• ll>. 44.>. ^ lb. 002. • GO lb. 300.

Abbot
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and the Court of King's Bench sustained and vindicated

the authority of the house. The judgment of that court

was afterwards affirmed, on a writ of error, by the Exche-

quer Chamber, and ultimately by the House of Lords.

Within the last few years a series of cases have arisen,

in which the authority of the House of Commons, and the

acts of its officers, have been questioned. They have

caused so much controversy, and have been so fully de-

bated and canvassed, that nothing is needed but a succinct

statement of the proceedings, and a commentary upon

the present position of parliamentary privilege and juris-

diction.

Messrs. Hansard, the printers of the House ofCommons, stockdale v.

had printed, by order of that house, the reports of the in-

spectors of prisons, in one of which a book published by

Stockdale was described in a manner which he conceived

to be libellous. He brought an action against Messrs.

Hansard during a recess, who pleaded the general issue,

and proved the order of the house to print the report. But

although this order was held to be no defence to the action,

Stockdale had a verdict against him upon a plea of justifi-

cation, as the jury considered the description of the work in

question to be accurate. On that occasion Lord Chief Justice

Denman, who tried the cause, made a declaration adverse

to the privileges of the house, which Messrs. Hansard had

set up as part of their defence. Li his direction to the

jury, his lordship said " that the fact of the House of

Commons having directed Messrs. Hansard to publish all

their parliamentary reports is no justification for them, or

for any bookseller who publishes a parliamentary report

containing a libel against any man." In consequence of

these proceedings, a committee was appointed, on the

meeting of Parliament in 1837, to examine precedents, and

to ascertain the law and practice of Parliament in reference

to the publication of papers printed by order of the house.
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Tlie rcsiult oi" these inquiries was the passing of the fol-

lowing resolutions by the house :

—

" That the power of publishing such of its reports, votes, and

proceedings as it shall deem necessary or conducive to the public

interests, is an essential incident to the constitutional functions

of Parliament, more especially of this house, as the representative

portion of it.

" That by the law and privilege of Parliament, this house has

the sole and exclusive jurisdiction to determine upon the existence

and extent of its privileges; and that the institution or prosecution

of any action, suit, or other proceeding, for the purpose of bringing

them into discussion or decision before any court or tribunal

elsewhere than in Parliament, is a high breach of privilege, and

renders all parties concerned therein amenable to its just displea-

sure, and to the punishment consequent thereon.

" That for any court or tribunal to assume to decide upon mat-
ters of privilege inconsistent with the determination of either

house of Parliament, is contrary to the law of Parliament, and is

a breach and contempt of the privileges of Parliament."

Nothing could have been more comprehensive than these

resolutions ; they asserted the privilege, and denounced the

parties, the counsel, and the courts who should presume

to question it; yet Stockdale immediately commenced
another action, and the house, instead of acting upon its

resolutions, directed Messrs. Hansard to plead, and the

attorney-general to defend them.

In the former case Messrs. Hansard had obtained judg-

ment upon a j)lea which would have availed them equally

if they had printed the report upon their own account, like

any other bookseller ; but in the second action the privi-

leges and order of the house were alone relied upon in

their defence, and the Court ofQueen's Bench unanimously
decided against them.

Mill the House of Commons was reluctant to act upon
its own resolutions, and instead of punishing the plaintiff

and his legal advisers, " under tlie special circumstances
of the case," it ordered the damages and costs to be paid.

The resolutions, however, were not rescinded, and it was then



PRINTED PAPERS. 127

determined that, in case of future actions, Messrs. Hansard

should not plead at all, and that the parties should suffer

for their contempt of the resolutions and authority of the

house. Another action was brought by the same person,

and for the same publication. Messrs. Hansard did not

plead, the judgment went against them by default, and

the damages were assessed by a jury in the Sheriff's Court

at GOO/. The sheriffs of Middlesex levied for that amount,

but having been served with copies of the resolutions of

the liouse, they were anxious to delay paying the money

to Stockdale as long as possible, in order to avoid its

threatened displeasure.

At the opening of the session of Parliament in 1840 the

money was still in their hands. The House of Commons

at once entered on the consideration of these proceedings,

which had been carried on in spite of its resolutions, and

in the first place committed Stockdale to the custody of

the serjeant-at-arms. The sheriffs were desired to refund

the money, and, on their refusal, were also committed.

Mr. Howard, the solicitor of Mr. Stockdale, was suffered

to escape with a reprimand. The sheriffs retained pos-

session of the money until an attachment was issued from

the Queen's Bench, ^ when they paid it over to Stockdale.

Stockdale, while in prison, commenced a fourth action by

the same solicitor, and with him was committed to New-

gate for the offence ; and Messrs. Hansard were again

ordered not to plead. Once more judgment was entered up

against them, and a writ of inquiry of damages issued.

Mr. France, the under-sheriff, upon whom the execution

of this writ devolved, having been served with the reso-

lutions of the commons, expressed by petition his anxiety

to pay obedience to them, and sought the protection of

the house. He then obtained leave to show cause before

the Court of Queen's Bench, on the fourth day of Easter

term, why the writ of inquiry should not be executed.

' 11 Adolphus&: Ellis, 253.
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Meanwliile tlie imprisonment of the plaintiff and his

attorney did not prevent the prosecution of further actions.

Ml. Howard's son, and his clerk, Mr. Pearce, having been

concerned in conducting such actions, were committed for

the contempt; and ^lessrs. Hansard, as before, were in-

Piii.lication of stfucted not to plead. At length, as there appeared to be
'''''**^

' no probability of these vexatious actions being discon-

tinued, a bill was introduced into the commons, by which

proceedings, criminal or civil, against persons for publi-

cation of papers printed by order of either house of Par-

liament, are to be stayed by the courts, upon delivery of

a certificate and affidavit that such publication is by order

of either house of Parliament. This bill was agreed to by

the lords, and received the royal assent.^ It has removed

one ground for disputing the authority of Parliament, but

has left the general question of privilege and jurisdiction

in the same uncertain state as before.

Howard r.r. OS- In executing the speaker's warrant for taking Mr.
set aiid others.

i i m i i i i

l^loward mto custody, the orncers employed by the serjeant-

at-arms for that purpose had remained some time in his

house during his absence, for which he brought an action

of trespass against them. As it was possible that they

mijjht have exceeded their authority, and as the rioht of

the house to commit was not directly brought into ques-

tion, the defendants were, in this case, permitted to appear

and defend the action;'' although a clause for staying

further proceedings in the action was contained in the bill

which was pending, at that time, in the House of Lords,

where it was afterwards omitted.

This action, after some delay, proceeded to trial. On
the L-ith June 1842, the serjeant-at-arms informed the

house that he had received a subpoena to attend the trial

on the part of the defendants ; and leave was given to him
to attend and trive evidence. At the same time the clerk

of the journals who had received a subpoena, had leave to

' :» i: 4 Vi.t. r. !». s
o-i Com. .J. 23G. Hans. Deb. 31 Mar. 1840.
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attend and give evidence, and to produce the Journal of

tlie liouse.^ Tlie cause was tried before Lord Deunian, in

the sittings after Michaelmas term, 1842, when Parha-

ment was not sitting, and a verdict was given for the

plaintiff, with 100/, damages.* This verdict, however, did

not proceed upon any question of the jurisdiction of the

house; but simply on the ground that the officers had

exceeded their authority, by remaining in the plaintiff's

house, after they were aware of his absence froin home.

The attorney-general, who appeared in their defence, ad-

mitted that they were not justified in their conduct ; and

the case can scarcely be cited as one of privilege.

But other actions have since been commenced by Mr.

Howard ag-ainst Sir William Gosset and W. Bellamy, a

messenger of the house, for taking him into custody, and

conveying him to Newgate, in obedience to orders of the

house and the speaker's warrants.^ The house has given

them leave to appear and defend the actions, and has

directed the attorney-general to defend its officers;'* but

the actions have not yet come on for trial.

The present position of privilege is, in the highest Present posi-

degree, unsatisfactory. Assertions of privilege are made
lege.'^

^"^

'

in Parliament and denied in the courts ; the officers who

execute the orders of Parliament are liable to vexatious

actions, and if verdicts are obtained against them, the

damages and costs are paid by the Treasury. The parties

who bring such actions, instead of being prevented from

proceeding with them by some legal process acknowledged

by the courts, can only be coerced by an unpopular exer-

cise of privilege, which does not stay the actions. If Par-

liament were to act strictly upon its own declarations, it

would be forced to commit not only the parties, but their

counsel and their attornies, the judges, and the sheriffs

;

and so great would be the injustice of punishing the public

• 97 Com. J. 378. ' 11 Adolphus & Ellis, 273.

' 98 Com. J. 59. * 98 Com. J. 118. Hans. Deb. 13 March 1843.

K
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olliccis of justice lor administering the law according to

their consciences and oaths, that Parhament would shrink

from so violent an exertion of privilege. And again, the

intermediate course adopted in the case of Stockdale v.

Hansard, of coercing the sheriff for executing the judg-

ment t»f the court, and allowing the judges who gave the

obnoxious judgment to pass without censure, is incon-

sistent in principle, and betrays hesitation on the part of

the house—distrust of its own authority, or fear of public

opinion.

A remedy has already been applied to actions connected

with tiie printing of parliamentary papers; and a well-con-

sidered statute, founded upon the same principle, is the

only mode by which collisions between Parliament and

the courts of law can be prevented for the future. The

proper time for proposing such a measure is when no con-

test is pending ; and when its provisions may be calmly

examined, without reference to a particular privilege, or

a particular judgment of the courts. It is not expected

or desired tiiat Parliament should surrender any privilege

that is essential to its dignity, and to the proper exercise

of its authority ; but the privileges of both houses should

be secured by a legislative definition ; and a mode of en-

forcing them should be adopted which would be binding

upon the courts.
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BOOK II.

PRACTICE AND PROCEEDINGS IN PARLIAMENT.

CHAPTER VII.

INTRODUCTORY REMARKS. MEETING OF A NEW PARLIA-

MENT. ELECTION AND ROYAL APPROBATION OP THE

SPEAKER OF THE COMMONS. OATHS. QUEEn's SPEECH

AND ADDRESSES IN ANSWER, PLACES OF PEERS AND

MEMBERS OF THE HOUSE OF COMMONS. ATTENDANCE

ON THE SERVICE OF PARLIAMENT. OFFICE OF SPEAKER

IN BOTH HOUSES. PRINCIPAL OFFICERS. JOURNALS.

ADMISSION OF STRANGERS. PROROGATION.

The proceedings of Parliament are regulated chiefly by intro«luetory

ancient usage, or by the settled practice of modern times,

apart from distinct orders and rules : but usage has fre-

quently been declared and explained by both houses, and

new rules have been established by positive orders and re-

solutions. Ancient usage, when not otherwise declared, is Ancient nsnge.

collected from the Journals, from history and early trea-

tises, and from the continued experience of practised

members. Modern practice is often undefined in any Modern prac-

written form; it is not recorded in the Journals ; it is not
^^^'

to be traced in the published debates ; nor is it known in

any certain manner but by personal experience, and by

the daily practice of Parliament in the conduct of its

various descriptions of business.

Numerous orders and resolutions for regulating the

K 2
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proceedings ot" Parliament are to be found in the Journals

of both iiousi's, wliich may be divided into, 1, standing-

orders ; 2, sessional orders ; and 3, orders or resolutions

undftermined in regard to their permanence,

stuiidiiig or- 1. Botii houses have agreed, at various times, to stand-
ilers.

ing orders, for the permanent guidance and order of their

proceedings; which, if not vacated or rescinded, endure

from one Parliament to another, and are of equal force in

all. They occasionally fall into desuetude, and are re-

garded as practically obsolete ; but, by the law and custom

of Parliament, they are binding upon the proceedings of

the house by which they were agreed to, as continual

bye-laws, until their operation is concluded by another

vote of the house upon the same matter.

In the House of Lords particular attention is paid to

the making and recording of standing orders. No motion

may be granted for making a standing order, or for dis-

pensing with one the same day it is made, nor before the

house has been summoned to consider it;' and every

standing order, when agreed to, is added to the " Roll of

Standing Orders," which is carefully preserved and published
from time to time. In the House of Commons no such care

is taken ; for when an order or resolution has been ao;reed

to be made a standing order, it appears in that form in the

Journals
; but there is no authorized collection of the

standing orders, except in relation to private bills.

Sessional r.r-
-2. ^t the Commencement of each session both houses

agree to certain orders and resolutions, which, from being

constantly renewed from year to year, are evidently not

intended to endure beyond the existing session. They are

few in number, and have but a partial effect upon the

business of Parliament.

iiiulion"'"'
"" ^' '^*''" "1"''"''^'"" of orders or resolutions of either house,

of which the din-ation is undetermined, is not settled upon
any certain principle, liy the custom of Parliament they

' I-nnls'S. O. No. 1(1 1.
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would be concluded by a prorogation; but many of tlieui

are practically observed »id held good in succeeding

sessions, and by different Parliaments, without any formal

renewal or repetition. In such cases, it is presumed that

the house regards its former orders as declaratory of its

practice; and that without relying upon their absolute

validity, it agrees to adhere to their observance as part of

the settled practice of Parliament.

In addition to these several descriptions of internal statutes and

authority, by which the proceedings of both houses are l"'^''"^''^ '^^•

regulated, they are governed, in some few particulars, by

statutes and by royal prerogative.

The proceedings of each house separately, or in con- pian of the sc-

uexion one with the other, and their joint or separate com- '^°" ' "" *

munications with the Crown (whether determined by usage,

by orders of either house, by law, or by prerogative), will be

followed in the order which appears the best adapted for

rendering them intelligible, without repetition, and apart

from any pi-esumption of previous knowledge. For which

pui'pose, it is proposed, in this chapter, to present an out-

line of the general forms of procedure, in reference to the

meeting, sittings, adjournment, and prorogation of Parlia-

ment; and, in future chapters, to proceed to the expla-

nation of the various modes of conducting parliamentary

business, with as close an attention to methodical arrange-

ment as the diversity of the subjects will allow. Where

the practice of the two houses differs, the variation will

appear in the description of each separate ])rocceding;

but wherever there is no difference, one account of a rule

or form of proceeding, without more particular explana-

tion, must be understood as applicable equally to both

houses of Parliament.

On the day appointed by royal proclamation for the Mwtinf^ofu,

first meeting of a new Parliament for despatch of busi-
^^^'^^l^^^

ness, the members of both houses assemble in their respec-

K 3
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five chambers. In the House of Lords, the lord chan-

cellor acquaints the house, #

"that her Majesty not thinking it fit to be personally present here

this (lav, had been pleased to cause a commission to be issued

under the great seal, in order to the opening and holding of this

Parliament."

The lords commissioners, being in their robes, and seated

on a form between the throne and the woolsack, then

command the gentleman usher of the black rod to let the

connuons know " the lords commissioners desire their

immediate attendance in this house to hear the commis-

sion read."

Meanwhile, the clerk of the Crown in Chancery has

delivered to the clerk of the House of Commons a book,

containing the names of the members returned to serve in

the Parliament ; after which, on receiving the message from

the black rod, the commons go up to the House of Peers.

The lord chancellor then addresses the members of both

houses, and acquaints them that her Majesty has been

pleased

" to cause letters patent to be issued, under her great seal, consti-

tuting us, and other lords therein mentioned, her commissioners,

to do all things in her Majesty's name, on her part necessary to be

performed in this Parliament," &c.

These letters patent are next read at length by the clerk

;

after which the lord chancellor again addresses both houses,

and acquaints them
" that her Majesty will, as soon as the members of both houses
bhull be sworn, declare the causes of her calling this Parliament;
and it being necessary a speaker of the House of Commons shoidd
be first cliosen, that you, gentlemen of the House of Commons,
repair to tlie \Aiice where you are to sit, and there proceed to the

iippoiiitment of some proper person to be your speaker; and that

you present such person whom you shall so choose here, to-morrow
(at an hour stated), for her Majesty's royal ajjprobation."

The commons immediately withdraw, and return to their

own lK)use, while the House of Lords is adjourned during

pleasure, to unrobe. On fliat liouse being resumed, the
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prayers, with wliich the business of each day is commenced,

are read for the first time, by a bishop, or if no bishop be

present, by any peer in holy orders.^ The lord chancellor

then takes the oaths, and takes and subscribes the oath

of abjuration. The certificate of the clerk of the Crown of

the return of the 10 representative peers of Scotland is

next read, after which the lords who are present take the

oaths required by law,"^ and subscribe the roll of the lords

spiritual and temporal.

At this time, also, peers are introduced who have rece'ved Introduction of

writs of summons, or who have been newly created by

letters patent, and they present their writs or patents to

the lord chancellor kneeling on one knee.^ They are in-

troduced in their robes, between two other peers of their

own dignity, also in their robes, and are preceded by the

o-arter kinp- of arms (or the gentleman usher of the blacktoo \ O

rod, York herald, or the yeoman usher Clarenceux king-

at-arms, officiating for him), the earl marshal, and the lord

great chamberlain, and they are then conducted to their

seats, according to their dignity.

When a new representative peer of Ireland has been

elected, the clerk of the Crown in Ireland attends with the

writs and returns with his certificate annexed, which cer-

tificate is read and entered on the Journal.'*

A bishop is introduced by two other bishops, and con- And bishops.

ducted to his seat amongst the spiritual lords ; but without

the formalities observed in the case of the temporal peers.

The representative bishops of Ireland are not introduced by

other bishops, but take the oaths, subscribe the roll, and

proceed to their seats without any particular ceremony.

With regard to peers by descent, or by special limitation

in remainder, there are the following standing orders :

' 73 Lords' J. 568.

'^ These are the oath of fidelity, the oath of supremacy, the oath of anjura-

tion, or tlie oath to be taken by Roman-catholics under 10 Geo. 4, c. 7

;

wiiich are inserted at length in the Appen.lix.

3 is Lords' J. 569. * lb. 575.

K 4
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•' That all peers of this realm by descent, being of the age of one

anil twenty years, have right to come and sit in the liouse of peers

without any introduction.

" That no such peers ought to pay any fee or fees to any herauld

•upon their first coming into the House of Peers.

" That no such peers may or shall be introduced into the House

of Peers by any herauld, or with any ceremony, though they shall

desire the same.'

By sjtecial liini- " That every peer of this realm claiming by virtue of a speciiil

utions in re- limitation in remainder, and not claiming by descent, shall be

introduced.'"'

The commons, in the meantime, proceed to the election of

their speaker. A member, addressing himself to the clerk,"^

(who, standing up, points to him, and then sits down),

proposes to the house some other member then present,

and moves that he " do take the chair of this liouse as

speaker," which motion is seconded by another member.

If no other member be proposed as speaker, the motion is

ordinarily supported by an influential member (generally

the leader of the House of Commons),"* and the member

proposed is called by the house to the chair; upon which

he stands up in his place and expresses his sense of the

honour proposed to be conferred upon him, and submits

himself to the house; the house again unanimously call

him to the chair, when his proposer and seconder take him

out of his place and conduct him to the chair. But if

another member be proposed, a similar motion is made
and seconded in regard to him, and both the candidates

address themselves to the house. A debate ensues in

relation to both the members, in which the clerk continues

to act the part of speaker, standing up and pointing to the

members as they rise to speak, and then sitting down. When
this debate is closed, the clerk puts the question that the

member fii-st proposed " do take the chair of this house as

speaker," and if the house divide, he directs one party to

go to the right and the other to the left, and appoints
a teller for each. If the majority be in favour of tiie mem-

' lords' S. O. No. 88. Mb. No. 89. ' See p. lo7. ^ 96 Com. J. 463.
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ber first proposed, he is at once conducted to the chair

;

but if otherwise, a similar question is put in reUition to the

other, which being resolved in the affirmative, that member

is conducted to the chair by his proposer and seconder.

The speaker elect, on being conducted to the chair,

stands on the upper step and " expresses his grateful

thanks"' or "humble acknowledgments:^ or " true sense

of the high honour the house had been pleased to confer

upon himj"^ and then takes his seat. The mace, which

up to this time has been under the table, is now laid upon

the table, where it is always placed during the sitting of

the house, with the speaker in the chair. Mr. Speaker

elect is then congratulated by some member, and the

house adjourns.

The house meets on the following day, and Mr. Speaker Royal appro-

elect takes the chair and awaits the arrival of the black speaker elect.

rod from the lords commissioners. When that officer has

delivered his message, Mr. Speaker elect, with the house,

goes up to the House of Peers and acquaints the lords

commissioners,

"that in obedience to her Majesty's commands her ^lajesty'sfaitli-

ful commons, in the exercise of their undoubted right and privi-

lege, have proceeded to the election of a speaker, and as the object

of their choice he now presents himself at your bar, and submits

himself with all humility to her Majesty's gracious approbation."

In reply, the lord chancellor assures him of her IVIa-

jesty's sense of his sufficiency, and " that her Majesty

most fully approves and confirms him as the speaker."'*

When the speaker has been approved, he lays claim,

on behalf of the commons, " by humble petition to her

Majesty, to all their ancient and undoubted rights and

' 90 Com. J. 5. ^ 96 lb. 4G5. » 94 lb. 274.

* 73 Lords' J. 571. The forms now observed have been stated; but before

they were adopted it was customary for the speaker elect to declare that lie

felt the difficulties of his high and arduous office, and that, " if it should be hit

Majesty's pleasure to disapprove of this choice, her Majt'sty's faithful com-

mons will at once select some other member of tlieir house better qualified to

fill the station than himself."
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P|>oak(Ti'lecte<i

for tlif wliule

I'arliuineiit.

Fxcpptions to

these forms.

privilejjfes," which being confirmed, the speaker, with the

commons, retires from the bar of the House of Lords.

The speaker thus elected and approved continues in that

ortice durinii- tlie whole Parliament, unless in the meantime

he resiijns or is removed by death. In the event of a

vacancy during the session, similar forms are observed in

the election and approval of a speaker; except that instead

of her Majesty's desire being signified by the lord chan-

cellor in the House of Lords, a minister in the commons

acquaints the house that her Majesty " gives leave to the

house to proceed forthwith to the choice of a new speaker;"*

and when the speaker has been chosen, the same minister

assures the house that it is her Majesty's pleasure that

the house should present their speaker to-morrow (at an

hour stated) in the House of Peers for her Majesty's royal

approbation. On the following day the royal approbation

is given with the same forms as at the meeting of a new

Parliament, except that the claim of privileges is omitted.'*

The ceremony of receiving the royal permission to elect

a speaker, and the royal approbation of him w hen elected,

has been constantly observed, except on three occasions,

when from peculiar circumstances it could not be followed.

1. Previous to the Restoration in 1660 Sir Harbottle

Grimston was called to the chair without any authority

from Charles 2, who had not yet been formally recognized

by the Convention Parliament.^ 2. On the meeting of the

Convention Parliament on the 22d January 1688, James 2

had Hed, and tlie Prince of Orange had not been declared

king ; when the commons chose a speaker by their own
authority.^ 3. Mr. Speaker Cornwall died on the 2d
January 1789, at which time George 3 was mentally in-

cai)able of attending to any public duties; and on the 5th

the house proceeded to the choice of another speaker, who
iiumediately took his seat and performed all the duties of

his ollicc.^

•M (Mill. J. -^74.

* 10 Coin. J. [).

' 71 Lords' J. COS. ^ 8 Com. J. 1.

' 44 (Join. J. 45.
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The only instance of the royal ai)probation being re- lioyal approba-

. rx- tiou rchised.

fused was in the case of l?n- Edward Seymour m 1678. oir

John Topham, indeed, had been chosen speaker in 1460,

but his excuse being admitted by the king, another was

chosen by the commons in his place; and Sir Edward Sey-

•mour, who knew that it had been determined to take ad-

vantage of his excuse, purposely avoided making any, so

as not to give the king an opportunity of treating him in

the same manner as his predecessor had been treated in a

former reign.

The speaker, on returning from the lords, reports to Oatl.s, &c. in

the house his approval by her Majesty, and her confirma-

tion of their privileges, and " repeats his most respectful

acknowledgments to the house for the high honour they

have done him." He then puts the house in mind that

the first thing to be done is to take and subscribe the oaths

required by law ; and himself first, alone, standing upon

the upper step of the chair, takes the oaths of allegiance

and supremacy, and takes and subscribes the oath of ab-

juration, and delivers to the clerk of the house an account

of his qualification ; in which ceremonies he is followed

by the other members who are present. The house adjourns

at four o'clock, for a reason that will be presently explained,

and meets early on the following day, when the daily

prayers are read for the first time, by Mr. Speaker's chap-

lain. The members continue to take the oaths on that and

the succeeding day, after which the greater part are sworn,

and qualified to sit and vote.

But, before any further proceedings of the session ai'e

described, it may be well to advert more particularly to

the laws and practice relating to oaths, and the qualifica-

tion and identity of members.

If members refuse to take the oaths, they are disqualified Refusal to tuko

, .
i"

. ,-, oaths.

from sitting, and new writs are issued in their room. Soon

after the Revolution of 1688, Sir 11. Mounsou and Lord Fan-

sliaw refused to take the oaths, and were discharged from
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, being members of the house ; ' and, on the 9th of January

following, Mr. Ciiolmly, who said he could not yet take

the oaths, was committed to the Tower for his contempt.*

But the most remarkable precedent is that of Mr. O'Con-

nell, who was returned for the county of Clare, in May,

1829. On the oaths being tendered to him by the clerk,

he refused to take the oath of supremacy, and claimed to

take the oath in the Roman-catholic ReliefAct, which had

not yet come into operation, Mr. O'Connell was after-

wards heard upon his claim ; but the house resolved that

he was not entitled to sit or vote, unless he took the

oath of supremacy. Mr. O'Connell persisted in his refusal

to take that oath, and a new writ \vas issued for the county

of Clare.^

l).-<l!irationbby Quakers, Moravians, Separatists, and others, who have
Qua ers, .c.

^ conscientious objection to an oath, are permitted to make

affirmations to the same effect. In 1833, Mr. Pease, a

Quaker, was admitted to sit and vote upon these condi-

tions;"* and, since that time, several other members, of

different religious denominations, have made affirmations

instead of oaths.''

Omisjionto By the 30th Charles 2, stat. 2, and the 13th William 3,
take the oaths. ,,.,.,..
Penalties. c. 6, severe penalties and disabilities are incurred by any

member of either house, who shall sit and vote without

liaving taken the oaths; but when they neglect to take them

from haste, accident, or inadvertence, it is usual to pass

Acts of indemnity, to relieve them from the consequences

of their neglect." In the commons, however, it is necessary

to move a new writ, immediately the omission is discovered,

as the member is disabled from sitting and votino;.^

iiiiK . r uikiiig The time for taking the oaths by both houses was
ilie oaths.

i- •
i i i i »

iiiuitcd, hy tlie above Acts, to the hours between nine and

' l(>C..m..T. i:?l. Ml). 328. ' 84 11). 303. 311.314. 32j.
• Hrt III. 41. See also report on hi; case, 18:^.3 (0).
'

JX) 111. r,. 'J-2 111. 4!)0. 40.J. Votfs, 1843, p. 1441.
''

4.1 (ko. 3, c. .I. oH (ieo. 3, c. 48, &e. (private).
' m Com, J. 148. n? Ih. 28a GO lb. 144. 71 lb 4-J. 8.5 lb. 3^3.
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four ; but by an Act G & 7 Vict., c. 6, the lords are now

enabled to take the oaths until five o'clock in the after-

noon. The same Acts order the oaths to be taken, in both

houses, at the table in the middle of the house, with the

house sitting, and the speaker " in his place," or " in the

chair." This provision causes the ordinary meeting of the

House of Commons to be fixed for a quarter before four

o'clock in the afternoon ; and the appearance of a member

to be sworn, before four o'clock, immediately supersedes

any other business.'

Every member of the House of Commons (not being the Declaration of

eldest son of a peer, or otherwise exempted from the provi-

sions of the Qualification Act), when he takes the oath,

delivers in, at the same time, a declaration of his property

qualification,- without which he may not sit or vote ; and

if he makes a false declaration, he is guilty of a misde-

meanor.^ He also subscribes the Return Book, in the

custody of the clerk of the house.

Members returned after the general election, take the New members,., \ c r '11 lu sworn after ge-
oaths m the same manner, betore tovir o clock ; and by an neral election.

ancient order and custom, and also by a resolution of the

23d February 1G88, " they are introduced to the table

between two members, making their obeisances as they

go up, that they may be the better known to the house;'"*

but this practice is not observed in regard to members

who come in upon petition,^ for they are supposed to have

been returned at the general election.

Another difference of form is to be remarked, in refer-

ence to new members and to members seated on petition,

when coming to be sworn. The former not being on the

original roll of returns, must bring with them a certificate

of their return from the clerk of the Crown ; but the latter

having become members by the adjudication of an election

' 2 Hats. 90.

* See supra, p. 26, and Appendix Tlie proper forms are to be obtained

at the " Public Business Otfice".

M & 2 Vict. c. 48, s. fi-8. * 10 Coin. J. 34. ' 2 Hats. 85 h.
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committee, the dejjiity-elei k ot the (Jiown amends the

return hv order of" the house, and their names are conse-

quently upon the roll as if they had been originally

returned.

Dtiiiisc of tlie In the event of the demise of the Crown, all the mem-

bers of both houses again take the oaths.^

Queen's speech. To proceed with the business of the session. When the

greater part of the members of both houses are sworn, the

causes of summons are declared by her Majesty in person,

or by connnission. This proceeding is, in fact, the true

commencement of the session; and in every session but

the first of a Parliament, as there is no election of a

speaker, nor any general swearing of members, the session

is opened at once by the Queen's speech, without any pre-

liminary proceedings in either house.

Tiic Queen pre- When the Queeu meets Parliament in person, she pro-
sent. .

1 ' r
ceeds m state to the House of Lords, where, " seated on

the throne, adorned with her crown and regal ornaments,

and attended by her officers of state," (all the lords being in

their robes, and standing while her Majesty is present,) she

commands the gentleman usher of the black rod, through

the lord great chamberlain, to let the commons know,
" it is her Majesty's pleasure they attend her immediately

in this house." The usher of the black rod goes at once

to the door of the House of Commons, which he strikes

with his rod ; and on being admitted, he advances up the

middle of the house towards the table, making three

obeisances to the chair, and says, " Mr. Speaker, the

Queen commands this honourable house to attend her

Majesty innnediately in the House of Peers." He then

withdraws, still making obeisances; nor does he turn his

back upon the house until he has reached the bar. The
speaker, witli the Ik. use, inmiediately goes up to the bar

of the House of Lords; upon which the Queen reads her

speech to both houses of Parliament, which is delivered

' Anne, c. 7.
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into her hands by the lord chancellor, kneeling npon one

knee.

When her Majesty is not personally present, the causes By commission.

of summons are declared by the lords commissioners. The

gentleman usher of the black rod is sent, in the same

manner, to the commons, and acquaints the speaker that

the lords commissioners desire the immediate attendance

of this honourable house in the House of Peers, to hear

the commission read : and when Mr. Speaker' and the

house have reached the bar of the House of Peers, the

lord chancellor reads the royal speech to both houses.

When the speech has been dehvered, either by her

Majesty in person, or by commission, the House of Lords

is adjourned during pleasure, and the commons separate

for an hour or two, without any formal adjournment ; and

if any members desire to be sworn on that day, it is usual

for the house to reassemble before four o'clock.

When the houses are resumed in the afternoon, the main Report of

business is for the lord chancellor in the lords, and the

speaker in the commons, to report her Majesty's speech.

In the former house the speech is read at length by the

clerk, and in the latter by the speaker, who states that for

greater accuracy he had obtained a copy. But before this is

done it is the practice in both houses to read some bill a first Bill read pro

time pro forma, in order to assert their right of deliberating -''" ""

"

without reference to the immediate causes of summons.

This practice in the lords is enjoined by a standing

order.' In the commons the same form is observed by

ancient custom only. There is an entry on the Journal of

the 22d March 1603,

" That the first clay of every sitting, in every Parliament,

some one bill, and no more, receiveth a first reading for form's

sake."*

And this practice has continued till the present time. By

the lords' standing order it would appear necessary that

' Lords' S. O. No. 8. ^ 1 Com. J. 150 See also suj>r(i, p. 34.
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this t'ovm should be observed inunediately after the oaths

have been taken ; but in the commons the bill is only re-

quired to be read before the report of the Queen's speech,

and other business is constantly entered upon before the

reading of the bill, as the issue of new writs, the con-

sideration of matters of privilege,^ the presentation of

papers, and the usual sessional orders and resolutions.^

Atldnss. When the royal speech has been read, an address in an-

swer to it is moved in both houses. Two members in each

house are selected by the Administration for moving and

seconding the address, and they appear in their places in

- court dresses for that purpose. The address is an answer,

paragraph by paragraph, to the Queen's speech. Amend-

ments may be made to any part of it, and when the

question for an address, whether amended or not, has been

agreed to, a select committee is appointed "to prepare" or

" draw up " an address. When the report is received

from this committee, amendments may still be made to the

address before it is agreed to : and after it has been finally

agreed to, it is ordered to be presented to her Majesty.

When the speech has been delivered by the Queen in per-

son, the address is presented by the whole house ; but

when it has been read by the lords commissioners, the

address of the upper house is presented " by the lords

with white staves;"^ and the address of the commons
by " such members of the house as are of her Majesty's

most honourable privy council." When the address is to

be presented by the whole house, the " lords with white

staves " in the one house, and the privy councillors in the

other, are ordered to know her Majesty's pleasure when
siie will be attended with the address. Each house meets

when it is understood that this ceremony will take place,

and aftrr her Majesty's pleasure has been reported,'' pro-

ceeds separately to the palace. The jiroceedings upon

' 95 Com. J. 3. 2 f)(5
j,, 4^57

' of the royal liouscliold. * 7! Lords' J. 10. !)6 Com. J. 1 1.
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addresses need not be pursued any further, as tliey will

be described more fully in a separate chapter
'

; but a re-

cent precedent is deserving of notice.

On the 3d February 1844 the House of Commons met for tlie

purpose of presenting the address in answer to the Queen's speech,

but Sir Robert Peel stated, " that when the house yesterday had

agreed to the address, and had resolved that it should be presented

to her Majesty by the whole house, he had announced, for the

convenience of members, that her Majesty would probably appoint

to be attended this day at two o'clock ; that lier Majesty-was most

desirous to be attended by her faithful commons, but that it was
his painful duty to communicate to the house, that intelligence

had been received of the death of his royal highness the Duke of

Saxe Cobourg-Gotha, the father of the illustrious prince the con-

sort of her Majesty, which, although not strictly official, left little

doubt of the melancholy event ; that, under those circumstances,

he would propose that the resolution for presenting the address to

her Majesty by the whole house, should be rescinded, and that the

address should be presented by such members of the house as are

of her Majesty's most honourable privy council;" which was done

accordingly.

In the upper house Places in the

" The lords are to sit in the same order as is prescribed by the Act Houseof Lords,

of Parliament, except that the lord chancellor sitteth on the wool

sack as speaker to the house." ^

But this order is not observed with any strictness. The

bishops always sit together in the upper part of the house,

on the right hand of the throne ; but the lords temporal

are too much distributed by their offices, by political di-

visions, and by the part they take in debate, to be able to

sit according to their rank and precedence. The members

of the administration sit on the front bench on the right

hand of the woolsack, adjoining the bishops; and the peers

who usually vote with them, occupy the other benches on

that side of the house. The peers in opposition are ranged

on the opposite side of the house ; while many who desire

to maintain a political neutrality, sit upon the cross benches

which are placed between the table and the bar. Yet the

standing order is occasionally enforced.

' Chapter XVI. ' Lords' S. O. No. 1, 31 Hen. 8, c. 10.

L
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On the 20th January 1740, the Roll of Standing Orders was read,

and the lords present took their due places ;
' and again on the

1st Fel)ruary 1771.'^

On the lUth February 1740, "it was insisted that the lords should

take tiieir due places, and the Act 31 Hen. 8, * for placing of the

lords,' being read, it was moved that the house be called over, but

this motion was negatived ;"* and on the 4th December 1741, " it

was insisted on that the lords should take their due places."*

On the 22d January 1740, it was agreed by the house that the

end of the lowest cross bench, next the bishops' bench, is the place

of the junior baron. ^

Places in the In the commons no places are particularly allotted !o

members ; but it is the custom tor the tront bench on the

right hand of the chair to be appropriated for the members

of the Administration, which is called the treasury or privy

councillor's bench. The front bench on the opposite side

is also usually reserved for the leading members of the

opposition, who have served in high offices of state; but

other members occasionally sit there, especially when
they have any motion to offer to the house. And on the

opening of a new Parliament, the members for the city of

London claim the privilege of sitting on the treasury or

privy councillors' bench. It is understood that members
who have received the thanks of the house in their places,

are entitled, by courtesy, to keep the same places during

the Parliament;" and it is not uncommon for old members
who are constantly in the habit of attending in one place,

to be allowed to occupy it without disturbance.

All other members who enjoy no place by courtesy,

upon any of these grounds, can only secure a place for

the debate by being present at prayers. On the back of

each seat there is a bronze plate, and in this a member
may put a card^ with his name, if he be at prayers; but

by a standing order of the 6th April 1835, " No member's

' 25 Lords' J. 572. a 33 ib. 47. > 25 lb. 593.
* 20 Ib. <J. s 25 Ib. 575.
* 2 Hats. Prcr. !34.

"> Cards, with tlic words " at prayers " printed on them, are always put
upon the table for the convenience of members.
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name may be affixed to any seat in the house before tlie

hour of prayers." ^

Places secured at prayers, may be kept the whole

evening, unless there be a division, or unless the members

attend the speaker to the House of Lords, when there is

a commission for giving the royal assent to bills. Dis-

putes sometimes arise when members leave their seats for

a short time, and on returning, find them occupied by

others. On the 14th April 1842, Mr. Speaker thus ex-

plained the rule of the house upon this point :

—

" A member having been present at pra5-ers, and having put a

card at the back of his seat, is entitled to it for the whole night,

unless a division should intervene. But should a member who
had not been present at prayers, leave liis seat, there is no rule of

the house which gives him a claim to return to it ; but by courtesy

it is usual to permit a member to secure it, in his absence, by a

book, glove, or hat."

Every member of the Parliament is under a constitu- Service of Par-

tional obligation to attend the service of the house to

which he belongs. A member of the upper house has the

privilege of serving by proxy, by virtue of a royal license

which authorizes him to be personally absent, and to ap-

point another lord of Parliament as his proxy.* But in the

House of Commons the personal service of every member

is required. By an Act, 6 Henry 8, c. 16, it was declared

that no member should absent himself " without the

license of the speaker and commons, which license was

ordered to be entered of record in the book of the clerk of

the Parliament, appointed for the Commons' House." The

penalty upon a member for absence was the forfeiture of

his wages ; and although that penalty is no longer appli-

cable, the legislative declaration of the duty of a member
remains upon the statute-book.

On ordinary occasions, however, the attendance of mem- Attendance of

bers upon their service in Parliament is not enforced by

any regulation; but when any special business is about to

' 90 Cora, J. 202. See also 22 Ih. 40G. 414. - See Chapter XI f.

L 2
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1)0 undertaken, means are taken to secure their presence.

Lords Slim- ]„ j|,^. ^ppep house, the most common mode of obtaining
moiuil. '

' 11111
a hirirer attendance than usual, is to order the lords to be

summoned ; upon which a notice is sent to each lord to

acquaint him " that all the lords are summoned to attend

the service of the house " on a particular day. No notice

is taken of the absence of lords who do not appear, but

the name of every lord who is present during the sitting of

the house, is taken down each day by the clerk of the

house and entered on the Journals.

Call of tlie When any urgent business is deemed to require the at-
II(>lJ^f•ut Lords. ^ » i

tendance of the lords, it has been usual to order the house

to be called over ; and this order has sometimes been en-

forced by fines and imprisonment upon absent lords. ^ The

most important occasion on which the house was called

over in modern times, was in 1820, when the bill for the

degradation of Queen Caroline was pending. The house

then resolved,

" That no lord do absent himself on pain of incurring a fine of

100 Z. for each day's absence, pending the three first days of such

proceedings, and of 50 Z. for each subsequent day's absence from

the same ; and in default of payment, of being taken into custody.

That no excuses be admitted, save disability from age, being 70

and upwards, or from sicknes-;, or of being abroad, or out of Great

Britain on public service, or on account of the death of a parent,

wife, or child. That every peer absenting himself from age or

sickness do address a letter to the lord chancellor, stating, upon
his honour, that he is so disabled ; and that the lord chancellor

do write a letter to the several peers and prelates with these reso-

lutions." *

The lords were accordingly called over by the clerk on

' All the cases ia wliicli this order has been enforced, and the various

modes of enforcement, are collected in tlie o3d volume of the Lords' Journals,

(p. iiTiC, et seq.) There is an order on the Roll of Standing Orders (No. 27),
whirli may be regarded as olisolete, viz., " It is to be observed, that the

first or second day the house l>e called, and notice to be taken of sucli lords

as either have not si-nt thuir i)roxie», or are excused by his Majesty for

some time."

» 53 I^irds' J. 304.
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each day during the pendency of tliat bill, beginning,

according to ancient custom, with the junior baron.

When the House of Commons is ordered to be called Call of die

over, it is usual to name a day which will enable the mem- moUg''

"

bers to attend from all parts of the country ; but the inter-

val between the order and the call has varied from one day *

to six weeks.* If it be really intended to enforce the call,

not less than a week or ten days should intervene between

the order and the day named for the call. The order for the

house to be called over is always accompanied by a resolu-

tion, " that such members as shall not then attend, be sent

for, in custody of the serjeant-at-arms." On the day

appointed for the call, the order of the day is read, and

proceeded in, or disharged at the pleasure of the House.

If proceeded in, the names are called over from the Return

Book, according to the counties, which are arranged alpha-

betically. The members for a county are called first, and

then the members for every city or borough within that

county. The counties in England and Wales are called

first, and those of Scotland and Ireland in their order.

This point is mentioned, because it makes a material dif-

ference in the time at which a member is required to be in

his place.

The names of members who do not answer when called

are taken down by the clerk of the house, and are after-

wards called over again. If they appear in their places at

this time, or in the course of the evening, it is usual to

excuse them for their previous default ;
^ but if they do not

appear, and no excuse is offered for them, they are ordered

to attend on a future day."* It is also customary to excuse

them if they attend on that day, or if a reasonable excuse

be then offered ; as, that they were detained by their own
illness,^ or by the illness or death of near relations f by

public service,'^ or by being abroad.^ If a member should

77 lb. 101.

5 80 lb. 130.

8 91 lb. 278.

" 87 Com. J. 311.
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not attend, and no excuse is offered, he is liable to be com-

mitted to the custody of" the serjeant-at-arms, and to the

payment of the fees incident to that commitment,^ But,

instead of committing the defaulters, the house sometimes

names another day for their attendance,*'' or orders their

names to be taken down.^

L<aveofab- On the ^d March, 1801, when a call of the house was
^ ''"

deferred for a fortnight, it was ordered, " that no member

do presume to go out of town without leave of the house."'*

And, in the absence of any specific orders to that effect,

members are presumed to be in attendance upon their ser-

vice in Parliament. When they desire to remain in the

country, they should apply to the house for " leave of ab-

sence," for which sufficient reasons must be given ; as, that

they are about to attend the assizes,^ or to go circuits,*' or

that they desire to be absent on account of urgent public

or private business,'^ the illness or death of near relations,*

or their own ill-health.** Upon these and other grounds,

leave of absence is generally given, but has been occasion-

ally refused.*"

Time of meet- The lords usually meet, for despatch of legislative busi-

ness, at five o'clock in the afternoon, and the commons at

a cjuarter before four.

Obstructions in To facilitate the attendance of members without interrup-
tlje biructs, A:c. , •

i i . i , . ,

tion, both houses order, at the commencement of each session,

"That the commissioners of the jiolice of the metropolis do take
care that, during the session of Parliament, the passages through
the streets leading to this house be kept free and open, and that
no obstruction be permitted to hinder the passage of the lords (or

members) to and from this house; and tliat no disorder be allowed
in Westminster Hall, or in the passages leading to this house,
during tiie sitting of Parliament; and that there be no annoyance
therein or thereabouts

; and tiiat the gentleman usher of the black
rod (or the serjeunt-at-arms) attending this house do communicate
thia order to the commissioners aforesaid."

' 80 Com. J. 150. IM. lo7. '' 91 lb. 278. » 90 lb. 132.
* :>r, lb. lo:}. ^ 90 ib. 129. e 91 n, ^9
' Hfi Ib. 1:K>. » H:» lb. 190. » 92 lb. 314.
'» To lb. .338. &2 lb. 370. W3 Ib. «G3.
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The upper house may proceed with business if only three Number prc-

lords be present ; but the commons require as many as 40,

including the speaker, to enable them to sit. This rule,

however, is only one of usage, and might be altered at

pleasure. In 1833, it was determined that the house should

sit from twelve o'clock till three, for private business and

petitions ; when it was resolved, that in the morning sit-

tings, the house should transact business with only 20

members.' Immediately after prayers each day, the speaker

counts the house, and, if 40 members be not present, he

waits until four o'clock, when he again counts; and, if

the proper number have not arrived before he has ceased

counting, he adjourns the house, without a question first

put, until the following day. If the house met at an earlier

hour, the speaker, without a prior resolution of the house,

could not adjourn the house for want of 40 members, but

business would be suspended until the proper number were

present ; and at four o'clock he would adjourn the house.

The only exception to this rule is when a message is received Commission,

from the Queen or the lords commissioners, for the atten-

dance of the commons in the House of Lords. This pro-

ceedino; often occurs in the course of a session, for the

purpose of giving the royal assent to bills, from time to

time.

After the house has been made, if notice be taken by a

member that 40 members are not present, the speaker im-

mediately tells the house; and, when it is before four

o'clock, business is suspended until the proper number

come into their places ; but if after four o'clock, the speaker

at once adjourns the house until the following day.^ When
it appears, on the report of a division, after four o'clock,

that 40 members are not present, the house is adjourned

> 88 Com. J. 95.

' Tlie importance attached to the hour of four is said to arise from the

provisions of the Acts which require the oaths to be taken between the hours

of nine in the morning and four in the afternoon. 2 Hats. 1)0.

L 4
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iiuniediately ; but when tlie house is in committee, and 40

members are discovered to be wanting, either upon a divi-

sion, or upon notice being taken of the fact, the chairman

reports the circumstance ; when the speaker again tells the

house, and, if 40 members be not then present, he adjourns

the house forthwith. When these accidents happen on

Saturday, the speaker adjourns the house until Monday.*

Saturday not being an ordinary day of meeting, it is usual,

at an early hour on Friday, to resolve that the house, on

rising, do adjourn till Monday next, lest the speaker should

AiijouniiiR-nt, be obUged, by the want of members, to adjourn the house

till Saturday. Except from these causes, the house can

only be adjourned by Mr. Speaker, upon question put and

resolved in the affirmative.^

Speaker of tiie The duties of the lord speaker of the upper house, and of
House of Lords. ,

, ^ ,

the speaker of the commons, will appear in the various

proceedings of both houses, as they are explained in

different parts of this work ;^ but a general view of the

office is necessary, in this place, for understanding the

forms of parliamentary procedure.

By a standing order of the lords it is declared to be

the duty of the lord chancellor, or the lord keeper of the

great seal of England, ordinarily to attend as speaker; but

if he be absent, or if there be none authorized under the

great seal to supply that place in the House of Peers, the

lords may choose their own speaker during that vacancy.*

It is singular that the president of this deliberative body is

not necessarily a member. It has frequently happened that

the lord keeper has officiated, for years, as speaker, without

having been raised to the peerage ; and on the 22d No-
vember 1830, Mr. Brougham sat on the woolsack as speaker,

being at tiiut time lord chancellor, although his patent

of creation as a peer had not yet been made out.' The
woolsack, indeed , is not strictly within the house, for the

' 7» Com. J. 8. ' S. O. U Com. J. OGO. » See Index, tit. « Si'EAKKk."
* Lords' S. O. No. 3. ^ 63 Lords' J. 114.
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lords may not speak from that part of the chamber, and if

there on a division, their votes are not reckoned.

When the great seal is in commission, it is usual for Great seal in

the Crow^n to appoint the chief justice of the Court of

Queen's Bench, or Common Pleas, or the chief baron of

the Exchequer, to be lord speaker ; and at all times there

are deputy speakers appointed by commission to officiate Deputy

as speaker, during the absence of the lord chancellor or
^^^^'^ ^"'

lord keeper. When the lord chancellor and all the deputy

speakers are absent at the same time, the lords elect a

speaker pro tempore ; but he gives place immediately to Speaker -pro

any of the lords commissioners, on their arrival in the ^"'^^"

house ; w^ho, in their turn, give place to each other ac-

cording to their precedence, and all at last to the lord

chancellor.

The duties of the office are thus generally defined by Duties of

speaker in the

the standmg orders :

—

lords.

" The lord chancellor, when he speaks to the house, is always to

speak uncovered, and is not to adjourn the house, or to do any-

thing else as mouth of the house, without the consent of the lords

first had, except the ordinary thing about bills, which are of

course, wherein the lords may likewise overrule ; as, for preferring

one bill before another, and such like ; and in case of difference

among the lords, it is to be put to the question ; and if the lord

chancellor will speak to anything particularly, he is to go to his

own place as a peer."'

The position of the speaker of the House of Lords is

somewhat anomalous ; for though he is the president of

a deliberative assembly, he is invested with no more au-

thority than any other member ; and if not himself a

member, his office is limited to the putting of questions,

and other formal proceedings. Upon points of order, the

speaker, if a peer, may address the house; but as his

opinion is liable to be questioned, like that of any other

peer, he does not often exercise his right.

' Lords' S. 0. No. 2. But if lord chancellor, he goes, hy virtue of his office,

to the left of the chamber above all dukes not being of tlie blood royal.

31 Hen. 8, c. 10, s. 4.
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Spoaker of the The duties of the speaker of the House of Commons
cumiuuns.

are as various as they are important. He presides over

the dehberations of the house, and enforces the observance

of all rules for preserving order in its proceedings
;

he puts all questions, and declares the determination of

tiie house. As " mouth of the house," he conmiunicates

its resolutions to others, conveys its thanks, and expresses

its censure, its reprimands, or its admonitions. He issues

warrants to execute the orders of the house for the com-

mitment of offenders, for the issue of writs, for the attend-

ance of witnesses, for the bringing up prisoners in custody,

and, in short, for giving effect to all orders which require

the sanction of a legal form. He is, in fact, the repre-

sentative of the house itself, in its powers, its proceedings,

and its dignity. When he enters or leaves the house, the

mace is borne before him by the serjeant-at-arms ; when

he is in the chair, it is laid upon the table ; and at all other

times, when the mace is not in the house, it is with the

speaker, and accompanies him upon all state occasions.

His rank. In rank, the speaker takes precedence of all commoners,

both by ancient custom and by legislative declaration.

The Act 1 Will. & Mary, c. 21, enacts, that the lords com-

missioners for the great seal " not being peers, shall have

and take place next after the peers of this realm, and the

speaker of tlie House of Commons."
When absent In the absence of the speaker, there is no provision for

supplying liis place by a deputy speaker or speaker pro

tempore, as in the upper house ; and when he is un-

avoidably absent, no business can be done, but the clerk

acquaints the house with the cause of his absence, and

j)uts the question for adjournment.* It seems that some
doubts were formerly entertained whether the house could

be adjourned in this manner, otherwise tlian from day to

«l:iy, hut many precedents show that there is no hmitation

as to the p(Miod of adjournment in such cases.'^

When the sj)eaker has been so jU as to be unable to at-

' H3 Com. J. 647. • -ij lb. 532. 39 lb. 841. 44 lb. 4o.
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tend for a considerable time, it has been necessary to elect

another speaker, with the usual formalities of the permission

of the Crown, and the royal approval. On the recovery

of the speaker, the latter resigns or falls sick, and the

former is re-elected, with a repetition of the same cere-

monies.^

The difference in the constitution of the office of speaker office of

in the two houses has an important influence upon the
twiThouses.

power of each house in regard to its own sittings. In

the upper house the speaker may leave the woolsack, but

his place is immediately supplied by another speaker, and

the proceedings of the house are not suspended. Thus, on

the 22d April 1831, when the king was approaching to

prorogue Parliament, the lord chancellor suddenly left the

woolsack to attend his Majesty, upon which Lord Shaftes-

bury was appointed speaker, pro temporey and the debate,

which had been interrupted for a time, proceeded until his

Majesty entered the house.^ But in the commons no

business can be transacted unless the speaker be in the

chair, and the only question that can be put in his absence

is for the adjournment of the house.

This general description of the office of speaker in both

houses leads to a brief notice of the principal officers whose -

duties are immediately connected with the proceedings of

Parliament.

The assistants of the House of Lords are the judges of Assistants of

the Courts of Queen's Bench and Common Pleas, and

such barons of the exchequer as are of the degree of

the coif, the master of the rolls, the attorney and solicitor-

general, and the queen's Serjeants. They are summoned

by writs under the great seal, to be " personally present

in Parliament, with us and with others of our council to

treat and give advice."^ They were present in the ancient

consilium regis, either as members of that high court, or

' 9 Com. J. 403. 476. 11 lb. '271, 272.

' G3 Lords' J. 511. Ilans. Debates. ^ Macq. 30 w.
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as assistants, and their presence has been uninterrupted

until this dav. Their attendance was formerly enforced

on ail occasions, but they are now summoned by a special

order wlien their advice is required. Their place is on

the woolsacks, and they

" are not to be covered until the lords give them leave, -which

they ordinarilj^ signify by the lord chancellor ; and they being

then ajjpointed to attend the house, are not to speak or deliver

auy opinion until it l)e required, and they be admitted so to do by

the major part of the house, in case of difference." '

Attendants. 'Phe masters in ordinary in chancery also attend in the

House of Lords as attendants, and are usually employed

in carrying bills and messages to the House of Commons.''

They are not summoned by writ, but two of them attend

each day, by rotation." Like the assistants, they also sit

upon the woolsacks, but are never covered."*

Chief officers of The chief oflicers of the upper house are the clerk of the
the lords. t^i- ^i m-

rariiaments (whose omce is executed by the nrst and

second clerks assistant), the gentleman and yeoman usher

of the black rod, and the serjeant-at-arms. The clerks

assistant and the reading clerk attend at the table, and

take minutes of all the proceedings, orders, and judgments
Lords' Minutes of the house: these are pubhshed daily as the "Minutes of
anil Journals.

_

' "^
_

the Proceedings," and they are printed, in a corrected and

enlarged form, as the liOrds' Journals, after being examined

" by the sub-committees for privileges and perusal of the

Journal Book."'

The gentleman usher of the black rod is appointed by

letters patent from the Crown, and he, or his deputy, the

yeoman usher, is sent to desire the attendance of the

commons in the House of Peers when the royal assent is

' I''""'l»' S- O. \o. 4. 9 See Chapters XVI. and XVIII.
* Macq. 00. Lords' S. O. No. 5.

» " 23d May 1078. Ordered that, for the future, the said lords' sub-com-
mittees are hereby empowered to meet after every session for examining- of

80 much of the Journal Book as shall be left unexamined at the time of the
ending of such session, without any further order." Lords' S. O. No. 91.
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given to bills by the Queen or the lords commissioners,

and on other occasions. He executes orders for the com-

mitment of parties guilty of breaches of privilege and con-

tempt, and assists at the introduction of peers, and other

ceremonies.

The serjeant-at-arms is also appointed by the Crown.

He attends the lord chancellor with the mace, and executes

the orders of the house for the apprehension of delinquents,

and all warrants of attachment.

The chief officers of the House of Commons are, the Chief officers of

, 111 •
A. . tlie commons.

clerk of the house, the first and second clerks assistant,

and the serieant-at-arms. The clerk of the house is ap- Clerk of the
'' house,

pointed by the Crown for life, by letters patent, m which

he is styled under clerk of the Parliaments, to attend

upon the commons.^ The clerks assistant are appointed

by him, and sit at the table of the house, on his left hand.

He is sworn before the lord chancellor, on entering upon his

office, " to make true entries, remembrances, and journals

of the things done and passed in the House of Commons;"

he signs all orders of the house, endorses the bills, and

reads whatever is required to be read in the house. He

is also responsible for the due conduct of all matters con-

nected with the business of the house, in the several official

departments under his control.

The short entries of the proceedings of the house, which Votes and Pro-

. , , ,. ceedines, and
are made by the clerks at the table, are printed and dis- journals,

tributed every day, and are entitled, the " Votes and Pro-

ceedings." From these the Journal is afterwards prepared,

in which the entries are made at greater length, and with

the forms more distinctly pointed out. These records are

confined to the votes and proceedings of the house, with-

out any reference to the debates. The earlier volumes of

the Journals contain short notes of speeches, which the

clerk had made, without the authority of the house ;^ but

' 2 Hats. 255.

' 1 Com. J. 885. 2 lb. 12. 42. For a history of the early Journals, sec

24 Com. J. 2G2.
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all the falter Tohnnes recoid nothinc: bm the res

It was fonaedy the practice fix- a oranimttee ^ to sorrev

the Qeik s Book cv&j Sadtur^T,"' and to be oitnasted

with a certain dkcrelioa in rerisanf the ^itries ;* bat now
the motes are prqnred on the lespcMiabilitT of the clerk

;

and after •* being: first perosed by Mr. Speaker,"* are

piinled fer the use oi memb^s^ and for gimoal cxrcnla-

tion. Bnt no pers(» may print than, who is not antho-

nxed by the speaker.

A few wmds may here be intcipc»5ed in resaid to the

legal diaraeler of the Joomals of the two booses. The
Jomnals rf the House of Lmds haTe always been held to

be recmds arrpissihie to erary one. They were formerly

"recorded evay day on rolls of parchment,*' and io 1621

it was mdered diat the Journals of die House of C<Mn-

mons "diall be reviewed and reomded mi rolls of parcb-

meuL'* Sot th^ |Mactioe has kmg since been disocMitinned

by the lords, and does not appear to hare beoi adopted hx
the commons.^ AD pereoBs nxax have access to the com-
loos' Joroni-i. ii. -.:,- - i_r manner as to the Joomals of

die odier hoose.

The Joomals of the House of ComnKMis, however, are

not regarded as reooids,^ ahhoogh their daim to that cha-

racter B upheld by weighty oon^derations. Sir Edward
Coke ^leaks of "the hoc*: of the dctk of the House of
Commons, which is a record, as it is affirmed bv Act of
Pailiament, in anno 6 Henry 8, c 16."*

This is the statute already alfaided to, which prohibits

' 1 Cam. 2. €7%.

* «Q«fai Di tall I,SL

Er.UHL 2PViL^
*4tklHt.SS.
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** except he have Jkeasef" &e.; "zbA tibe same fioensebe

emtered ofrecord in the Imm^ of Ihe dieik <^ flie Paiia-

meot a|yoiiitedortobe aj]ipoiiiledfiirthecwninoiK''hopse.''

Tins oitiy was obyioo^ intended to be a kg;al recotd, to

be ^ea inevidaiceinanjclaimfiir wages; fiomidiepay-

meat ofwbath the coantxes, ciiies, and bcmnighs weze di&-

chargied in ease of the nnanthorized dqnrtnre dT llieir

members. The CkAfs 3o6k. and the Joomals %€ie nn-

qnestionablj the same, and the latter aie still prepared

irom the former. A lic^ise was granted by a Tote o£ the

house, and neoesearilj fivmed part of its cndinaiy |Koeeed-

ings, which woe eatereA at the same time and by the same

person^ in the Clerk's Book ; and the wmds of the statnte

raise no inference tiiat the entry of a ho^ise was distin-

guisliable, in law, from the other entries in the same book.

This statute was urged by the commons in 1606, at a cxmr-

ference with the lords, as evidence in sopp<Ht of tbeir claim

to be a court of record, to which the lords took no dis-

tinct objection, though they answered that "in all points

they were not satisfied."*

The only point of importance in reference to the question, Gimm (

is that of the legal effect of the Journals as evidence in a

court of law, and no difference is then perceptible in

respect to the Journals of either house. An unstamped

copy of the minutes of the reversal of a judgment in the

House of Lords, as entered in the Journals, is evidence of

the reversal, like the record of a judcrment in another

court.* The Journals of that house would also be evidence

of a proceeding in Parliament having taken place, as that

an address had been presented to the kingr, and his answer;^

and in certain cases they might be admitted as evidence of

other facts, as in the cause just cited, that there had been

differences between the king of England and the kino- of

Spain. But, undoubtedly, a resolution of the House of

' 1 Com. J. 349. ' Jones i. Randall, Cowp. 17.

» Prancklin's case, 17 Howell's St. Tr. 635, 636.
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Lords, affirmino; a particular fact, would not be admitted as

evidence of the fact itself, although the Journals would be

evidence of such a resolution having been agreed to.

In the same manner, a copy ofthe Journals ofthe House of

Commons is constantly admitted as evidence of a proceed-

ing in that house ; * but a resolution would not be evidence

of a fact. Thus, upon the indictment of Titus Gates for

perjury, a resolution of the House of Commons, alleging

the existence of a Popish plot, was rejected as evidence of

that fact;* and although that trial must be held of doubt-

ful authority, and the reasons assigned for the rejection of

the evidence were not sound, yet upon general principles

the determination of this matter was rioht. As evidence,

therefore, the Journals of the two houses stand upon the

same grounds ; they are good evidence of proceedings in

Parliament, but are not conclusive of facts alleged by

either house, unless they be within their immediate juris-

diction. Thus a resolution might be agreed to by either

house, that certain parties had been guilty of bribery ; but

in a prosecution for that offence, such a resolution would

not be admitted as evidence of the fact, although in both

cases it may have been founded upon evidence taken upon

oath. But the reversal of a judgment by the lords, and

the proceedings of the commons upon a controverted

election, would be equally proved by their respective Jour-

nals. In the same manner, a resolution of either house as

entered in the Journals, that a party had been guilty of a

breach of privilege, would be conclusive evidence of the fact

that the party had been adjudged by the house to be guilty

of such offence. And, indeed, upon all other points, except,

perhaps, when the House of Lords is sitting in its judicial

capacity, the Journals of the two houses cannot be viewed

as differing in character. Every vote of either house upon

' Doug. rm. Cowp. 17. Str. 12G. See also Bruyeres r. }Ialcomb,6 Ncv.
6: -M. (K.B.) 141). 3 Ad. &; Ell. 381.

* n. V. Gates, 10 IIowill's St. Tr. llOo-lK!?.
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a bill is of equal force : in legislation their jurisdiction is

identically the same ; they are equally constituent parts of

the High Court of Parliament, and whatever is done in

either house is, in law, a proceeding in Parliament, and an

act of that high court at large. There are bills also of a

strictly judicial character, in which the commons have

equal voice with the lords. Acts of attainder, of pains and

penalties, of grace or pardon, and of divorce a, vinculo

matrhnoniiy require the sanction of the commons to become

law. The endorsement of these bills by the clerk of the

house is evidence of their agreement, by whom an entry is

made at the same time in the Journal Book, to record the

same proceeding. To use the words pf Sir Edward Coke,

** the lords in their house have power of judicature, and

the commons in their house have power of judicature, and

both houses together have power of judicature." * Their

legislative and judicial functions are sometimes merged

;

at one sitting they constantly exercise both functions se-

parately, and their proceedings upon both are entered by

their sworn officers in the same form and in the same page

of one book. If the judicature of the lords be held to

constitute them a court of record, and their Journals a

public record; the judicature ofthe commons in Parliament,

it may be argued, would constitute them equally a court

of record, and would also give to their Journals the same

character as a public record.

When the Journals of the House of Lords are required How aut}ici,ii-

as evidence, a party may have a copy of the extract, au-

thenticated by the signature of the assistant clerk of the

Parliaments, which it may be as well that he should be able

to prove on oath, by having been personally present when

the copy was signed by that officer ; and in some cases the

lords have allowed an officer of their house to attend a trial

jvith the original Journal.^ In the commons it is usual for

an officer of the house to attend with the printed Journal^

• 4th Inst. 23. ' Lords' Minutes, 13th & 15th February 1844.
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wlii-n a cauf:c is tried in London; but when it is tried at

the assizes, or at a distance, a party may either obtain

from the Journal Otiice a copy of the extract required,

without the signature of any officer, and swear himself that

it is a true copy ; or, with the permission of the speaker or

the house, he may secure the attendance of an officer with

the printed Journal ; or with extracts which he certifies to

be true coj)ies ; or, if necessary, with the original manu-

script Journal Book.*

This notice with regard to the Journals has necessarily

interrupted the account of the chief officers of the House

of Conmions, to which it is now time to return,

erjeant-at- The serjeant-at-arms is the last officer immediately con-

nected with the proceedings of the house, to whom refer-

ence need be made. He is appointed by the Crown, under

a warrant from the lord chamberlain, and by })atent under

the great seal, " to attend upon her Majesty's person when

there is no Parliament; and, at the time of every Parlia-

ment, to attend upon the speaker of the House of Com-
mons."'* But after his appointment he is the servant of

the house, and may be removed for misconduct. On the

2(1 June, 1G75, the house committed Sir James Norfolke

to the Tower, for " betraying his trust," and addressed the

Crown to appoint another serjeant-at-arms " in his stead." ^

His duties are, to attend the speaker with the mace on

entering and leaving the house, or going to the House of

L(jrds, or attending her Majesty with addresses ; to keep

clear the gang-way at the bar and below it ; to take strangers

into custody who are irregularly admitted into the house

;

to give orders to the doorkeepers and other officers

under him, for the locking of all doors upon a division; to

introduc(! jx-ers or jiidges attending within the bar, and

messengers from the lords; to attend the sheritls of London
at the bar, on j)resenting petitions; to bring to the bar,

' i:itli .Marcli 1H44. = Oflicors and usages of the liouse, MS. 1805.

^ 9 Coin. J. :jjl.
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with the mace, prisoners to be reprimanded by the house,

or persons in custody to be examined as witnesses. For

the better execution of these duties he has a chair close to

the bar of the house, and is assisted by a deputy serjeant.

Out of the house he is entrusted with the execution of all

warrants for the commitment of persons ordered into cus-

tody by the house ; and for removing them to the Tower

or Newgate, or retaining them in his own custody. He

maintains order in the lobby and passages of the house,

and gives notice to all committees when the house is going

to prayers. He has the appointment and supervision of

various officers in his department ; and, as housekeeper of

the house, has charge of all its committee rooms and other

buildings, during the sitting of Parliament.

By the ancient custom of Parhament, and by orders of Aiimission of

.,-.,, strangers.

both houses, strangers are not to be admitted while the

houses are sitting.

It is ordered by the lords. Lords.

" That for the future no person shall be in any i)art of the house

during the sitting of the house, except lords of Parliament and

peers of the United Kingdom, not being members of the House of

Commons, and heirs apparent of such peers or of peeresses of the

United Kingdom in their own right, and such other persons as

attend this house as assistants."

'

This order, however, can only be taken to apply to such

parts of the house as are used for the lords, in their sittings
;

as strangers are regularly admitted below the bar, and in

the galleries.

By a sessional order of the commons, the serjeant-at- Commons.

arms is directed,

" From time to tiine to take into his custody any stranger or

strangers that he shall see, or be informed of to be, in the house

or gallery, while the house, or any committee of the whole house,

is sitting ; and that no person, so taken into custody, be discharged

out of custody without the special order of the house ;" and it is

also ordered, " That no member of this house do presume to bring

any stranger or strangers into the house or gallery thereof, while

the house is sitting."

» Lords' S. O. No. 130.

M 2
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But these orders have latterly been interpreted to apply

to such j)arts of" tiie house only as are appropriated for the

exclusive use of" members ; and galleiies and certain places

below the bar are set apart for strangers. The exclusion

of strangers, however, can at any time be enforced without

an order of the house ; for, on a member taking notice of

their presence, the speaker is obliged to order them to

withdraw without putting a question ; and, upon divisions

of the house, the speaker orders them to withdraw imme-

diately, and the messengers under the orders of the serjeant

see that they are excluded. They are present upon suf-

ferance, and upon no other ground has their presence ever

been recognized.

The only other matters connected with the meeting and

sitting of the two houses, which will not be more particu-

larly described elsewhere, are the forms observed on the

prorogation of Parliament. Some of these, also, will be

adverted to again ; but a general description of the cere-

mony of prorogation will bring this chapter to a close.

I'rmolZThe. ^^> ^^^'^^' ^ ^issolution. Parliament be prorogued to any
fore its first further day than was appointed for its meeting by the writ

of summons, it is done by writ directed to both the houses.

On the day first appointed for the meeting of Parliament,

the commons proceed directly to the door of the House of

Lords, without going into their own house, or expecting

any message from the lords. They are admitted by the

usher of the black rod to the bar, and stand there un-

covered, while the lords remain sitting and covered. The
lord chancellor then declares that a writ has been issued

under the great seal for proroguing the Parliament ; " which
he doth standing up uncovered, in respect he speaks to the

lords as well as to the commons :" and, after the writ is

read, the Parliament stands prorogued by virtue of the

writ, without fiirther formality.*

But the form is different in the prorogation of Parlia-

' Lords' S. 0. No. 7. 59 Lords'.I. :3. 8-J Com. J. 4.

meetinij

After its first

meeting.
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ment after its first meeting. If her Majesty attend in

person to prorogue Parliament at the end of the session,

the same ceremonies are observed as at the opening of

Parliament : the attendance of the commons in the House

of Peers is commanded ; and, on their arrival at the bar,

the speaker addresses her Majesty, on presenting the

supply bills,^ and adverts to the most important measures

that have occupied the attention of Parliament during the

session. The royal assent is then given to the bills which

are awaiting that sanction,^ and her Majesty reads her

speech to both Houses of Parliament ; after which, the

lord chancellor, having received directions from her Majesty

for that purpose, addresses both houses in this manner,

—

*' My lords and gentlemen, it is her Majesty's royal will

and pleasure that this Parliament be prorogued to" a cer-

tain day, " to be then here holden ; and this Parliament

is accordingly prorogued," &c. When her Majesty is not

present at the end of the session. Parliament is prorogued

by a commission under the great seal, directed to certain

peers, who, by virtue of their commission, prorogue the

Parliament. The attendance of the commons is desired in

the House of Peers; and, on their coming, with their

speaker, the lord chancellor states to both houses, that

her Majesty, not thinking fit to be personally present, has

caused a commission to be issued under the great seal, for

giving the royal assent to bills. The commission is then

read, and the speaker, without any speech, delivers the

money bills to the clerk assistant of the House of Lords,

who comes to the bar to receive them. The royal assent

is signified to the bills in the usual manner ; after which

the lord chancellor, in pursuance of her Majesty's com-

mands, reads the royal speech to both houses. The

commission for proroguing the Parliament is next read by

the clerk, and the lord chancellor, by virtue of that com-

mission, prorogues the Parliament accordingly. On further

• See chapter XXL, Supply. ^ See chaptLT XVIII.
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prorogations the Queen never attends personally ; and, the

speaker being in the country, the commons are represented

at the bar of the House of Lords by their clerk assistant,

or second clerk assistant ; the commission is read, and the

l(»rii chancellor prorogues the Parliament in the usual

manner.

CHAPTER VIII.

MOTIONS AND QUESTIONS. NOTICES OF MOTIONS. QUES-

TIONS MOVED AND SECONDED. MOTIONS WITHDRAWN.
QUESTIONS SUPERSEDED BY ADJOURNMENT; OR BY READ-

ING THE ORDERS OF THE DAY. PREVIOUS QUESTIONS.

NEW QUESTIONS SUBSTITUTED BY AMENDMENT. COMPLI-

CATED QUESTIONS. QUESTIONS PUT.

Questions u EvERY matter is determined in both houses, upon ques-
|iari of every

. _ ^
proeeediiig. tions put by the speaker, and resolved in the affirmative

or negative, as the case may be. As a question must thus

form part of every proceeding, it is of the first importance

that good rules should prevail for stating the question

clearly, and for enabling the house to decide upon it.

However simple such rules may be, the complexity of

many questions, and the variety of opinions entertained

by members, must often make it difficult to apply them.

Very few general rules have been entered on the Journals

of either house ; but the practice of Parliament has esta-

blished certain forms of procedure, which numerous prece-

dents rarely fail to make intelligible.

lioil!"

"f "«"- Any member may propose a question, which is called

" moving the house," or, more commonly, " making a

motion." But in order to give the house due notice

of his intention, lie is retpiired to state the form of his

motion on a j)revious day, and to have it entered in the

HouseofUH.. Onlcr IJouk r.r Notice Paper. In the House of Lords,
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the pressure of business is not so great as to require any

strict rules in regard to notices ; but in order to apportion

the pubHc business according to the convenience of the

house, it is usual for the House of Commons to set apart House of Com-

certain days for considering the " orders of the day," (or

matters which the house have already agreed to consider

on a particular day,) and to reserve other days for original

motions. For several years it has been the practice to

ao-ree to the followino- sessional resolution, viz.

:

" That in the present session of Parliament, all orders of the

day set down in the Order Book for Mondays, Wednesdays, and

Fridays, shall be disposed of before the house will proceed upon

any motions of which notices shall be entered in the Order Book."

Subject to this regulation, it was formerly the practice

to allow members to give notices for any day, however

distant; but by another sessional resolution, it is now

provided,

" That no notice shall hereafter be given beyond the period

which shall include the four days next following onw^hich notices

are entitled to precedence, due allowance being made for any

intervening adjournment of the house, and the period being in

that case so far extended as to include four notice days falling

during the sitting of the house."

The Order Book cannot, therefore, be occupied in advance

for a longer period than a fortnight, when the house is sit-

ting without interruption. On Monday, a member may

give notice for the Thursday week following, and on

Tuesday for that day fortnight. Notices may be also

given for the other days on which orders of the day are

allowed precedence ; but as the orders usually occupy the

greater part of the night, notices of importance are rarely

given for such days.

The restriction of notices to two days in the week,

naturally occasions an anxiety on the part of members

to secure for themselves a hearing on other days, and to

avail themselves of any rules of the house which may offer

a facility for that purpose. But in order to prevent an

M 4
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irregular practice of moving amendments Embodying the

substance of distinct motions, on reading orders of the

day, the following resolution is now agreed to at the

becfinnino; of each session:

—

" Tbat upon days appropriated to orders, and a question being

j)ut from the chair, that any order of the day be read, no amend-
ment shall be proposed, except that the other orders of the day,

or that any order set down for the same daj-, be now read ; but

that this regulation shfill not apply td the case of ai committee of

suj)iiiy, or of a committee of ways and means."'

><.ticcs, how When a member desires to give notice of a motion, he

should first examine the Order Book, or the printed lists

of notices and orders of the day for the ensuing week,

which are printed with the Votes every Saturday morning.

\V hen he has fixed upon the most convenient day, he

should be present at the meeting of the house ; and imme-

diately after prayers, when the house has been made, he

may enter his name on the Notice Paper, which is placed

upon the table. Each name upon this paper is numbered

;

and when the speaker calls oil the notices, at about half-

past four o'clock, the clerk puts the numbers into a glass,

and draws them out one by one. As each number is

drawn, the name of the member to which it is attached

in the Notice Paper is called. Each inember, in his turn,

then rises and reads the notice he is desirous of giving^

;ind afterwards takes it to the table, and delivers it, fairly

written out, and with the day named, to the second clerk

assistant, who enters it in the Order Book ; but only one

notice may be given by a member until the other names

upon the list have been called over. It is not necessary

t hat the notice should comprise all the words of the in-

fciulcd motion; but if the subject only be stated in

I lie first instance, the cpiestion, precisely as it is intended

' Tlu' iirinciplc of this resolution is, in some measure, capable of evasiou,

wlien the order of the day is for a committee of the whole house, as an
aii.cndment to tlie question " that the speaker do now leave tlie chair," is not

S|i(eialiy excluded hy if ; hut in that case the amendment must be relevant

to the matter wliich the house, by their order, have determiued to entertain.
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to be proposed, should be given in the day before that on

which it stands in the Order Book, so that it shall be

printed at length in the Votes of the following morning.

Should a member desire to change the day, after he has

given his notice, he must repeat it for a more distant day,

since it has been declared irregular to fix an earlier day

than that originally proposed in the house.^ One membfer

may give notice for another not present at the time, by

putting his name upon the list, and answering for him

when his name is called at the ballot.*

No positive limit has been laid down as to the time

which must elapse between the notice and the motion;

but the interval is generally extended in proportion to the

importance of the subject. Notices of motions for leave

to bring in bills of trifling interest, or for other matters to

which no opposition is threatened, are constantly given

the night before that on which they are intended to be

submitted to the house; and there is a separate notice

paper for unopposed returns, for which no ballot is taken,

and motions entered upon it may be brought forward

whenever a convenient opportunity arises. For the pur-

pose of gaining precedence, the more usual mode and time

for giving notices, are those already described; yet it is

competent for a member to give a notice at a later hour,

provided he does not interrupt the course of business, as

set down in the Order Book.

An unopposed motion can be brought on by cbnsent of Motions viith-

the house, without any previous notice ; but if any member

should object, it cannot be pressed. Questions of privilege, Questions of

also, and other matters suddenly arising, may be con- P"viege, c.

sidered without previous notice ; and the former take prece-

dence, not only of other motions, but of all orders of the day.

It is usual to give precedence, as a matter of courtesy, to a

motion for a vote of thanks ; but care should be taken as

> Mirror of Parliament, 1835, p. 275.

» Hansard's Debates, 27 April 1843.
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to the projicr time for claiming priority, lest all the motions

shoukl become entitled to the same privilege. On the 12th

February 1844, the orders of the day had precedence; and

after the speaker had j)ut the question for reading the first

order of the day, and the house had agreed to it, Sir Robert

Peel rose to move the thanks of the house to Sir Charles

Naj)ier, on account of tlie military operations in Sinde.

It was then necessary to read each order of the day in

succession, and defer it ; and after the vote of thanks had

been atrreed to, the notices of motions followin<>' that of

Sir Robert Peel were called on in preference to the orders

of the day, w hich had been deferred expressly for the vote

of thanks. This could not be avoided, as all the orders of

the day had been disposed of, and the notices of motion

called on, which it was necessary to go through before the

house could revert to the orders of the day. This conse-

c[ueuce would have been avoided, if Sir R. Peel had risen

before any order of the day had been read.

Lrave to make Entries are occasionally found in the Journals of leave
luotioiis.

being given to make a motion.^ In these cases, it appears,

that all the orders of the day had been previously dis-

posed of; and that the house allowed members to bring on

motions which they had not entitled themselves to make,

according to the ordinary regulations. But as unopposed

motions only can be made without previous notice, they

are now offered with the general assent of the house, and

without any formal leave being given.

As motions for which notices have been given need not

be made when the time arrives, the Order Book is some-

times used for the expression of opinions not intended to be

uhiiualcly proposed for adoption. This is a deviation from

the true object of the Order Book ; but it is not a prac-

tical evil of much importance, nor is there, perhaps, any

Notirescx- remedy Ujv it: but in resorting to this practice, members
puiiged.

jjj^j^j^ 1^^. careful, lest they give offence to the Ikjusc by

' 7.j c.iHi. J. i.Vj, ]:,{-,. h:, lb. 107. hu lb. Soi.
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unbecoming expressions; for the notice may, for such a

cause, be expunged from the Notice Paper.^

When a member is at liberty to make a motion, he may
speak in its favour, before he actually proposes it ; but a

speech is only allowed upon the understanding, 1st, that

he speaks to the question ; and, 2dly, that he concludes by

proposing his motion formally. In the upper house, any Questions

lord may submit a motion for the decision of tjieir lord- comUd.'^"

ships without a seconder ; but in the commons, after the

motion has been made, it must be seconded by another

member; otherwise it is immediately dropped, and all

further debate should be discontinued, as no question is

before the house.'' When a motion is not seconded, no Motions not

entry appears in the Votes, as the house is not put in
^'^'=°""*^'^-

possession of it, and res gestce only are entered.

In the lords, when a motion has been made, a question

is proposed " that that motion be agreed to ;" but in the

commons, when the motion has been seconded, it merges

in the question, which is then proposed by the speaker to the Proposed iiy

house, and read by him; after which the house are said to

be in possession of the question, and must dispose of it in

one way or another, before they can proceed with any

other business. At this stage of the proceeding the debate 'VVlifiii debute••111 T (^ 1 •
arises.

upon the question arises in both houses, it the entire

question be objected to, it is opposed in debate; but no

amendment or form of motion is necessary for its negation;

for when the debate is at an end, the speaker puts the ques-

tion, and it is resolved simply in the affirmative or negative.

The precise mode in which the determination of the house

is expressed and collected, will be explained hereafter.^

It may happen, however, that it is desired by members Motions by

to avoid any distinct expression of opinion ; in which case jrawnl^'

it is competent for the majority of the house to evade the

question in various ways ; but the member who j)roposed

' 00 Com. J. 435. ^ But see Debates, 8tli Februiiry 1844.

' Sec infra, p. 178, and cliapter XII.
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Que.<ti<)n8 su-

|)iT>>ciiecl.

H\ adjoiirn-

Motions fi)r

adjouniiiit? tlic

housf and tbe

debate.

it, cau only withdraw it by leave of the house, granted

without any negative voice.

The modes of evading or superseding a question are, 1,

by adjournment of the house ; 2, by motion " that the

orders of the day be read ;" 3, by moving the previous

question ; and 4, by amendment.

1. In the midst of the debate upon a question, any

member may move " that this house do now adjourn,"

not by way of amendment to the original question, but as

a distinct question, wdiich interrupts and supersedes that

already under consideration. If this second question be re-

solved in the affirmative, the original question is superseded;

the house must immediately adjourn, and all the business

for that day is at an end. The motion for adjournment, in

order to supersede a question, must be simply that the

house do now adjourn ; it is not allowable to move that

the house do adjourn to any future time specified ; nor

to move an amendment to that effect, to the question of

adjournment,' The house may also be suddenly adjourned

by notice being taken that 40 members are not present,

and an adjournment caused in that manner^ has the effect

of superseding a question in the same way as a formal

question to adjourn, when put and carried. In either

case the original question is so entirely superseded, that if

it has not yet been proposed to the house by the speakerj it

is not even entered in the Votes, as the house was not fully

in possession of the question before the adjournment.

If a motion for adjournment be negatived, it may not

be proposed again without some intermediate proceeding

;

and, in order to avoid any infringement of this rule, it is

a common practice for those who desire to avoid a deci-

sion upon tlie original question, on that day, to move
alternately that " this house do now adjourn," and " that

the debate be now adjourned." The latter motion, if

carried, only deiirs the decision of the house, while the

' 2 Ilatb. 116.
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former, as already explained, Bupersedes the question

altogether : yet members who only desire to enforce the

continuance of the debate on another day, often vote

for an adjournment of the house, which, if carried, would

supersede the question which they are prepared to sup-

port. This distinction should always be borne in mind,

lest a result should follow that is widely different from

that anticipated. Suppose a question to be opposed by a

majority, and that the minority are anxious for an ad-

journment of the debate; but that on the failure of

a question proposed by them to that effect, they vote for

an adjournment of the house : the majority have only

to vote with them and carry the adjournment, when the

obnoxious question is disposed of at once, and its suppor:-

ters have themselves contributed to its defeat.

2. On a day upon which motions have precedence, a By reading the

motion, " that the orders of the day be now read," is
jay^'^*

"

also permitted to interrupt the debate upon a question

;

and, if put by the speaker and carried in the affirmative,

the house must proceed with the orders of the day imme-

diately, and the original question is thus superseded. A
motion for reading a particular order of the day, however,

will not be permitted to interrupt a debate ; and, when

the house are actually engaged upon one of the orders of

the day, a motion for reading the orders of the day is not

admissible, as the house are already doing that which the

motion, if carried, would oblige them to do.

3. The previous question is an ingenious method of Previous queg-

avoiding a vote upon any question that has been proposed

but its technical name does little to elucidate its operation.

When there is no debate, or after a debate is closed, the

speaker puts the question, as a matter of course, without

any direction from the house ; but, by a motion for the pre-

vious question, this act of the speaker may be intercepted

and forbidden. The words of this motion are, " that this

question be now put
;

" and those who wish to avoid the
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question, vote agn'mst tlie previous (or second) question,

which, if resolved in the negative, prevents the speaker from

putting: tlie main question as usual. It may, however, be

bri)u<;ht forward again on another day, as the negation

of the previous question only binds the speaker not to put

the main question at that time. If the previous question

be put, and resolved in the affirmative, no words can be

added to or taken from the main question by amend-

ment ; nor is any further debate allowed, or motion for

adjournment, before the question is put, as the house

have resolved that the question be now put, and it must

accordingly be put at once to the vote.^ In reference to

this proceeding, it may be remarked, that according to the

strict rule of debate, each member should speak directly

to the question before the house ; and, supposing this to

be oliserved, the debate upon the previous question would

be limited to the propriety of putting the question now, or

at a future time ; but, practically, the main question is

discussed throughout. If the rule were not evaded in this

manner, the main question would be altogether excluded

from discussion, merely because another question had been

interposed ; although, by affirming the previous question,

the house w ould have agreed that the main question was a

proper one to have been offered for their decision.

The last two questions, viz. for reading the orders of the

day, and the previous question, may both be superseded by

a motion for adjournment ; for the latter may be made at

any time (except, as already stated, when the previous ques-

tion has been resolved in the affirmative,) and must always

l)c determined before other business can be proceeded with.

Thf debate upon the previous question may also be ad-

journed; as there is no rule or practice which assigns a hmit

to a debate, even when the nature of the question would

seem to require a present determination. But when a

motion has been made for reading the orders of the diiy, in

' 2 Hats. 122 n. Lex Pari. 202.
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order to supersede a question, the house will not afterwards

entertain a motion for the previous question ; as the former

motion was itself in the nature of a previous question.

4. The general practice in regard to amendments will be ^^y aiiieiid-

explained in the next chapter; but here such amendments

only need be mentioned as are intended to evade an ex-

pression of opinion upon the main question, by entirely

altering its meaning and object. This may be effected by

moving the omission of all the words of the question, after

the word " that" at the beginning, and by the substitution

of other words of a different import. If this amendment

be agreed to by the house, it is clear that no opinion is

expressed directly upon the main question, because it is

determined that the original words " shall not stand part

of the question ;" and the sense of the house is afterwards

taken directly upon the substituted words, or practically

upon a new question. There are many precedents of this

mode of dealing with a question ;
* but the best known in

parliamentary history are those relating to Mr. Pitt's ad-

ministration, and the peace of Amiens, in 1802. On the

7th May, 1802, a motion was made in the commons for an

address, " expressing the thanks of this house to his

Majesty for having been pleased to remove the Right

Hon. W. Pitt from his councils ;" upon which an amend-

ment was proposed and carried, which left out all the words

after the first, and substituted others in direct opposition

to them.^ Not only was the sense of the original question

entirely altered by this amendment, but a new question

was substituted, in which the whole policy of Mr. Pitt

was commended. Immediately afterwards an address was

moved in both Houses of Parliament, condemning the

treaty of Amiens, in a long statement of facts and argu-

ments. In each house an amendment was moved and

carried, by which all the declamation in the proposed

' 24 Com. J. 650, 30 lb. 70. 52 lb. 203.

^ 57 lb. 419. 30 Hansard's Parliiiraentary Hist. pp. 598-G54.



176 QUESTIONS SUPERSEDED.

address was omitted, aiid a new address resolved upon, by

whicli Parliament was made to justify the treaty.^

This practice has often been objected to as unfair, and

never with "reater force than on these occasions. It is

natural for one party, commencing an attack upon another,

to be discomfited by its recoil upon themselves, and to

express their vexation at such a result; but the weaker

party must always anticipate defeat in one form or another.

If no amendment be moved, the majority can negative

tlio question itself, and affirm another in opposition to the

opinions of the minority. On the very occasion already

mentioned, of the 7th May, 1802, after the address of

thanks (or the removal of Mr. Pitt, had been defeated by

an amendment, a distinct question was proposed and car-

ried by the victorious party, " That the Right Hon, W.
Pitt has rendered great and important services to his

country, and especially deserves the gratitude of this

house." Thus, if no amendment had been moved, the

])osition of Mr. Pitt's opponents would have been but little

improved, as the majority could have affirmed or denied

whatever they pleased. It is in debate alone that a mir

nority can hope to compete with a majority : the forms of

the house can ultimately assist neither party ; but, so far as

they offer any intermediate advantage, the minority have

the greatest protection in forms, while the majority are met

by obstructions to the exercise of their will.

These are the four modes by which a question may be

intentionally avoided or superseded; but a question is also

liable to casual interruption and postponement from other

causes; as, by a matter of privilege, words of heat between

members in debate, a question of order, a message from

the other house or a motion for reading an Act of Parliament

or other public document. These may obstruct and delay

tJie decision of a question, but do not alter its position

before the house
; for, directly they are disposed of, the

> r,l Com. J. iW. 43 Lords' J. 003. 30 Hansard's Pari. Hist. p. 680.
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debate is resumed at the point at. which it was interrupted. 
In the 1-Ionsc of Commons, another interruption was 
sometimes caused by moving that candlcs be brought in ; 
but, by a standing order of the Gth February, 1717, it 
was ordered, 

"That when the honse, or any committee of thc wholc hon se, 
shall be sitting, and daylight be shut in, the serjcant-at-arms 
atteuding this house do take care that candles be brought in 
without any particular oruer for that purpose." 1 

lf a question he complicatecl, the house may order it to 
be divided, so that each part may be detennined separat~ly.2 

A right has been clairued, in both houses, for an individual 
member to insist upon the division of a complicatecl ques
tion; but it has not becn recognized, nor can it be reason
able to allow it, because, 1st, the house might not think the 
questiou complicated; and, 2dly, thc ruember objecting to 
its complexity, may move its separation by amendments. 
But, as the house can order a question to be dividecl, it 
may be moved for that purpose, and it is difficult to state 
an objection to such a proceeding, although the ordinary 
practice has been to resort to amendments, instead of 
attempting the dissection of a question in another fonn. 
On the 29th J anuary, 1722, a protest was entered on the 
J ournals of the lords, in which it was alleged "to be con
trary to the nature ancl course of proceedings in Parlia
ment, that a complicated question, consisting of matters 
of a different consideration, should be pnt, especially if 
objected to, that lords may not be deprived of the liberty 
of giving their judgments on the said difierent matters, as 
they think fit." 3 

'Vhen all preliminary debates and objections to a ques
tion are disposed of, thc question must next be put, which 
is done in the following manner. The speaker, if neces
sary, takes a written or printed copy of the question, and 

1 18 Com. J . 718. 2 2 lb. 43. 32 lb. 710. 
3 22 Lords' J. 73. Scc also 24 lb. 466, 407. 4 Timhcrland's Debates of 

the Lords, 392. 3-2 Com. J. 710. 
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statc:; or rcad:s it to the housc, at Iength, beginning with 

" T he question i:', that." This form of putting the question 
is alway:; nbscr\'cd, ami precedes evcry \'Ote of the hons~, 
howcvcr insignificant. 

In the lord~, when the question has been put, the 
speaker ~ays, "As many as are of that opinion say 'con
teut,'" aml "as many as are of a contrary opinion say 
' uot content ;'" and the respective parties exclaim "con
tent '' or "not content,'' according to their opinions. In 
the commons, the speaker takes the sense of the house by 
dcsiring that "as many as are of that opinion say 'aye,'" 
and "as many as are of the contrary opinion say 'no.'" 
On account of these forms, the t\\'0 parties are distin
guished in the lords as "contents" and " not contents," 
and in the commons as the " ayes" and "noes." 1 ' Vhen 
each party have exclaimed according to their opinion, the 
speaker endea,·ours to judge, from the loudness and gene
ral character of the opposing exclamations, which party 
lun·e the majority. As his jndgment is not final, he 
expresses bis opinion thus: "I think the (' contents' or) 
'ayes' ha ve it ;" or, " I think the (' not contents' or) 'noes' 
haYe it." If the house acquiesce in this decision, the 
question is said to be "resoh·cd in the affirmative" or 
" negative," according to the supposed majority on either 
side; but if the party thus declared to he the minority, 
di~putc the fact, they l"ay "no; the 'contents' (or 'not 
contents') the 'ayes' (or 'noes') have it :" and the actual 
uumbers mu::;t be counted, by means of what is called a 
divi:-oion.'l 

The question is ::;tated distinctly by the speaker; but, in 
ca~e it should not be hcard, it will be :;tated again. 

1 Tht• form of putting thc qucstion and taking the vote was Ycry similar in 

t!JP Homan scnatc. Thc cousul wl10 prcsided t!J crc was accustomcd to say, 
"Qui IHI'C wculitis iu !Janc partcm; qui ulia ouwia, iu cam partcm, itc, quñ 
ll<·ntitis.''-l'linii Epistola•, lih. Yiii. c·p. 14. 

2 Ser· r.haptcr X! l. 
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On thc 15th April 18::?5, noticc was taken that scvcral meml•ers 
had not heard thc 1¡ucstion vut, and the speaker desircd auy sucb 
members to signify thc sume; which heing done, the question was 
again stated to them, and they declared themselvcs with the 
noes.1 

It must be well understood by members that their Voir.rR ou tl1 c 

opinion is to be co1lected from their voices in the house, 
ancl not by a division ; and if their voices aml their votes 
should be at variance, the former will be hehl mote binding 

than the latter. 

On the report of the Holyrood Park Bill, August lOth,-184!3, 
a member called out with tl1e noes, " the noes have it," and thus 
forced that party to a division, although he was about to vote 
with the "ayes;" and went out into tbe lobby with tltem. On his 
retnrn, and before the numlJers were declared by the tellers, 
l\lr. Brotherton a1lllressed the speaker, sitting and covered (tl1e 
doors being closed), and claimed that thc member's vote should 
be reckoned witb the noes. The speaker put it to the member, 
whether he bad said, " the noes have it ;" to which be replied 
that he had, but without any intention of Yoting with the noes. 
The speaker, however, would not admit of his excuse; but ordered 
that his vote sbould be counted with the "noE:s," as he had 
declared himself with them in tbe house.2 

1 80 Com. J. 307. 
2 There is no entry of this proceeding in the Votes; but l\Ir. Brotherton, ot 

the time, kindly supplied this ¡•recedent. 

N2 
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CHAPTER IX. 

A~IEXD:IIEXTS TO QUESTIOXS; AXD A)IEXDl\IENTS TO PRO

POSED A)IEXD)IEXTS. 

TnE object of an amendment is to effect such an alte

ration in a question as will enable certain rnembers to 

vote in favonr of it, who, without such alteration, must 

cither have votecl against it, or have abstained from 

voting. 'Vithout the power of amencling a question, an 

assembly would have no means of e.xpressing their opi

nions with consistency : they must either affirm a whole 

question, to parts of which they entertain objections, or 

negative a whole question, to parts of which they assent. 

In both cases a contradiction would ensue, if they after

wards e.xpressed their true judgment in another form. 

In the first case supposed, they must deny wha.t they 

had before affirmed; and in the seconcl, they must affirm 

what they had before denied. Even if the last decision 

were binding, both opinions would ha,·e been voted, and 

probably entered in their minutes, and the contradiction 

would be manife ·t. The confusion which must arise from 

any irregularity in the mode of putting amendment¡;, is 

often excmplified at pu blic meetings wherc fi.xed princi

pies ami rules are not observed; and it would he well for 

persons in the habit of presiding at meetings of any de

l'cription, to make themsclves familiar with the rules of 

Parliament, in regard to questions and amendments; which 

have been tes ted by long expericnce, and are found as 

l' imple and cflicient in practice, as they are logical in 
principie. 

An amendmcut may he made to a question, 1, by 

lcaving ont certain words; 2, by leaving out certa.in words 

in orcl(·r to insc rt or add others; 3, hy inserting or adding 

certain wonls. The proper time for moving an amend-
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ment is after a question has Leen proposed by the speaker, 
and before it has Leen put. The order and form in which 
the points arising out of amendments are detcrmined, are 
as follow: 

1. 'Vhen the proposed amendment is, to leave out 
certain words, the speaker first states the question, 
but instead of putting it, he adds "Since which it has 
been proposed, by way of amendment, to ~ leave out 
the wurds," propo¡;ed to be omitted. He then puts the 
qnestion, "That the words proposed to be left out stand 
part of the question." lf that question be resolved in 
the affirmative, it shows that the house prefer the original 
qnestion to the amendment, and the question, as first 
proposed, is pnt by the speaker. If, however, the ques
tion " That the words stand part of the question," be 
negatived, the question is put, with the omission of those 
words ; unless another amendment be then moved, for the 
addition of other words. 

2. 'Vhen.the proposed amendment is to leave out certain 
words in order to insert or add others, the proceeding com
mences in the same manner as the las t. lf the house resol ve 
"That thc words proposed to be left out stand part of the 
question," the original question is put ; bnt if they resolve 
that such words shall not stand part of the question, by 
negativing that proposition when put ; the next question 
proposed is, that the words proposed to be substituted, be 
inserted or added instead thereof. This latter question 
being resolved in the affirmative, the main question, so 
amended, is put. 

3. In the case of an amendment to insert or add words, 
the proceeding is more simple. The question is merely 
put, that the proposed words "be there inserted" or 
"added ;" if it be carried, the words are inserted or added 
accordingly, and the main question, so amended, is put; 
and if negatived, the question is put as it originally 
stood. 

N 3 
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:3eYcral amciHJment~ 1nay he moved to the same ques

tion; hu t :::u bject tu thc!'e restrictions: 1. N o amendment 

can be m a de in the first part of a question, after the latter 

part has bccn amendcd, or proposcd to be amended; but 

('a<.:h :::.eparate amendment must be offered in the arder in 

which, if agrccd to, it would stand in the amended ques
tion.1 2. "\ \Then the house ha,·e agreed that certain wonls 

:-:hall stand part of a question, it is irregular to propase 

any amend mcnt to those \YOrds; as the decision of the 

hou~e has already been pronounced in their favour. But 

this rule would not cxclude an addition to the words, if 

proposed at the proper time. 3. In the sarne manner, 

whcn the honse hm·e agreed to add or insert words in a 

question, their decision may not be disturbed by any 

amendment uf those words. 

Bnt when a member desires to move an amendment to 

a part of thc question proposed to be omitted by another 

amcndment, or to alter words proposed to be inserted, it 

is sometimes arranged that only the first nart of the 

original amendment shall be formally proposed, in the 

first instance, so as not to prcclude the consideration of 

the :-;ccond amendmcnt. Anothcr proceeding may also 

be resortcd to, by which an amendment is intercepted, as 

it were, lJefore it is offcred to thc honsc, in its original 

form, hy mo,·ing to amend the first proposcd amendment. 

This can be done whcn the original amendment proposed 

i~, to lea ve out 2 or to insert or add ccrtain words; or when 

('l'rtain words have bccn left out of a qucstion, and it is 
t lt~tt propu!'cd to inscrt or add other word~ instcad thereof. 

ltt !"tH.:h <.::t~<·s an <llllCtHlmcnt lllay he proposcd to the pro

I'(J~(·d amendmcnt, and thc que~tions put uy thc speaker 

t hen·upou, deal witlt thc first amcndmcnt as if it wcrc a 

di~titwt CjiW!'lion, aud \\'Íth the sc<.:o tH.I as if it werc an 
ordiu:trv aut<·n<hll<'llt. 

1 2 llals. 1~3. 
2 ~ce f'ase of l>ukc of York, fi4 Cotn. J . J :31. 
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A short example will make this complicated proceeding 
more iutelligible. To avoid a difficult illustration, (ofwhich 
there are many in the J ournals, 1) Jet the simple question be, 
el That this bill be now read a second time;" and Jetan 
amendment be proposed, by leaving out the word "now," 
and adding " this day six months ;" let the question that 
the word " now" stand part of the question, be negatived, 
and the question for adding "this day six montlts," be pro
posed; an amendment may then be proposed thereto, hy 
leaving out tt months," ancl aclcling "weeks," or by leaving 
out " six months," and adding "week," " fortnight,'i &c., 
or by leaving out "six," and inserting " two," " three," or 
"four." The question will then be put, " That the words 
proposed to be left out stand part of the said proposed 
amenclment." If that be affinned, the question for adding 
" this day six months," is put ; and if carried, the main 
question, so amended, is put, viz. " That this bill be reacl 
a second time this da y six months." Bnt if it be resolved, 
that " six months" shall not stand part of the proposed 
amendment, a question is put that "week" or "fortnight," 
&c. be adcled; and if that be agreed to, the first amend
ment, so amendecl, is put, viz. that the words " this day 
week" be added to the original question. That being 
agreed to, the main q uestion, so amended, is put, viz. 
l' That this bill be read a second time this day week." 

It must be observed, that no motion to amend a pro
posed amenclment can be entertained, until the ::unendment 
has, for the time, assumed the place of the original ques
tion, aml become, as it were, a substantive question itself; 
otherwise there woulcl be three points under consideration 
at once, viz. the question, the proposed amenclment, and 
the amendment of that amendment. But when the ques
tion for adopting the words of an amendment is put for
ward distinctly, and apart from the original question, no 

1 See Com. Gen. Journ. Indexes, 1774-1837, tit. Amendments. 

N4 
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confusion m·ises fi·om moving an amcndment to it, bcforc 

its ultimatc adoption is proposcd.1 

I t m ay somctimes happcn, that an amenclment cJashes 
with thc proposa] of the prcvious qucstion; in which case, 
the priority of either would depend upon the period at 
which thc conflict m·ises. If the mcmbers who are about 
to om~r thcse conflicting motions could previousJy arrange, 

with each other, thc in tended order of procceding, it would 
gcncrally be most convenient to movc thc amendment 
flr~t; beca use it is manifestly reasonable to consider, in 
the first place, what the question shall be, if put at all; 

1 It appears, from a curious letter ofthe younger Pliny (Plinii Epi~tolm, 
lih. viii. rp. 14), that the Roman scnate were perplcxed in the mode of 
discntangling a question that involved thrce diffcrent propositions. It was 
donhtful whcther the consul, Afranius Dcxter, had died by his own hand, or 
hy that of a domestic; and if by the latter, whether at his own requr.st, or 
criminally; and the senate had to decide on the fa te of his freedmen. One 
~cnator proposcd that the freedmen ought not to be punishcd at all; another 
that thcy shonld he hanishcd; and a third, that they sbonld suffer dcath. 
As these judgmc·nts cliffered so much, it was urgcd that they must be put to 
thc question distinctly, and that those wl10 were in favo ur of each of the 
tlnce opinions should sit separa te) y, in order to prevent two parties, ea eh 
clifl"ering with thc othcr, from joining agaiust the third. On tbe other haml, 
it was contended that those who would put to death, and those who would 
hani:-;h, onght jointly to be cornpared with the numbcr who voted for acqnittal, 
and aftc·rwanls among thcm:-;e)vcs. The first opinion prevailed, and it was 
ngrccrl that <::ach question slwulcl be put separatcly. lt happened, however, 
that the r;enator who had proposed clf'ath, at lastjoincd the party in favour of 
hani!ihmcnt, in ordcr to prcvr.nt the acqnittal of thc freedmen, which would 
ha,·c hren the result of separating the scnate into thrcc distinct parties. 
'flu• mode of procccding adoptcd by the sena te was clearly inconsistent with a 
tletcrmination by the rnajority of an assembly; being calculatcd to lea ve thc 
dccision to a minority of the members thcn prescnt, if the rnajority were not 
agrrl'd. 'fhe only correct motle of ascertaining the will of a rnajority, is to 
pul hnt one qucslion at u time, a111l to haYe that re~olved iu the nffirmative 
or nq~ali\'C hy the wholc hody. 'fhc cornhinations of diffcrent parties against 
a third cannot be avoillcd (which aftcr all was proved in thc scnate); and 
tlu~ ouly mcthod of oiJtaiuing the ultimate judgment of a rnajority, and re
concilin~ •liffcr,·ut opiuion~, is by amending the proposcd question until a 
majority of all thc porties a~rce to aflirm or deny it as it is ultimately put 
to thf' \'ole. ( 1 am inrlc·hlf'll to thc late l\lr. Rickman for a refcrcnce lo 
l'liny'!> lettr.r, accompanicd l.Jy a nry animated translation, wbich I rcgret is 
too long- to he iuscrted.) 
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ancl, sccondly, whether the qucstion shall be put or not. 
Unlcss this coursc wcrc adopted, an amcndment, whieh 
might alter thc qucstion so as to rcmove objections to its 
being put, could not be proposcd ; for if the prcvious q ues
tion were resolved in the affirmative, it must be put imme
diately by the speaker as it stands; ancl if in the negativc, 
the qnestion would no longer be open to consicleration. 
But if the amendment has been first 1;roposed, it must be 
withdrawn or otherwisc disposed of, befare a motion for 
the previous question can be aclmitted. 

If, on the other hand, the previous question has bee~ first 
proposed by the speaker, no amendment can be received 
until the previous qnestion is withdrawn. If thc members 
who moved ancl seconclcd the previous question, agree, by 
lea ve of the house, to withdraw it, the amendment may be 
proposed, but not otherwise.1 If they refuse to withdraw 
it, the previons question must be put and determinecl. lf, 
however, the house should generally concur in the amencl

ments which were preclnded from being put, they would 
permit a new ancl distinct question to be afterwarcls pro
posed, emboclying thc spirit of those amendments, upon 
which a separate vote might be taken. 

1 n the commons, every amendment must be proposed 
and seconded in the same manner as an original motion; 
and if no seconder can be found, the amendment is not 
proposed by the speaker, but drops, as a matter of course, 
and no entry appears of it in the V otes.2 

1 3G Com. J. 825. 2 8th February 1844 (Mr. Rocbuck). 
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CIIAPTER X. 

TIIE SA::\I E QUESTION OR BILL )lAY NOT BE TWICE OFFERED 

IN A SESSION. 

IT is a rule, in both houses, not to permit any question 
or bill to be offered, which is substantially the same as one 
on which their judgment has already been expressed in 
the current. session. This is necessary, in order to avoid 
contradictory decisions, to prevent surprises, and to afford 
propcr opportunities for determining the severa} questions 
as they arise. If the same question could be proposed 
again and again, a session would have no end, or only one 
question could be determined; and it wonld be resolved 
first in the aflirmative, and then in the negative, accord
ing to the accidents or the tricks to which all voting is 
liable. 

Bnt, however wisc the general principie of this rule may 
be, ifit were too strictly applied, the discretion ofParliament 
would be confi.necl, ami its votes be subject to irrevocable 
error. A vote m ay therefore be rescinded, 1 notwithstand
ing a rule urged (April 2<1, 1G04,) "That a qucstion being 
once made, and carried in thc affirmativc or negativc, 
cannot be qucstioned again, but mnst stand as a jndgment 
of the house." 2 Technically, indeed, thc l'eseinding of a 
vote is the matter of a ncw question; the form being to 
rcacl thc resolution of the house, ancl to move that it be 
rf'scindPd; and thns the same question which had been 
resolved iu thc af11rmativc is not again offered, although 
its f'ffi•ct is annullcd. The samc result is prodnced when 
a rcsulution has been agrecd to, and a motion for bringing 

1 8!) Com. J. [)!J. 2 1 lh. IG2. 
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in a bill thercupon is afterwards negatived, as m the pro
po:sed reduction of the malt duty, in 1833.1 

To rescind a negative vote, except in the different stages 
of bilis, is a procecding of greater difficulty, because the 
same question would have to be offered again. The only 
means, therefore, by which a negatíve vote can be rcvoked, 
is by propo:sing another question similar in its general 
purport to that whieh had been rejeeted, but with suffi
eient variance to constitute a new question; and the house 
would determine whether it were substantially the sarne 
question or not. 

A mere alteration of the words of a question, without 
any substantial change in its object, will not be sufficient 
to evade thi:s rule. On the 7th July, 1840, lVIr. Speaker 
ca11ed attention to a motion for a bill to relieve dissenters 
from the payment of church rutes, before he proposed the 
question from the chair.2 lts form and words were dif
ferent from those of a previous motion, but its object was 
substantially the same, and the house agreed that it was 
irreg"lllar, and ought not to be proposed from the ehair. 
But, when a motion for leave to bring in a bill has been 
rejected, it is competent to move for a committee of the 
whole house to considcr the laws relating to the su hject 
to which that bill referred; and this expedient is often 
used to evade the orders of the house. 

It will now be necessary to anticípate, in some measure, 
the proceedings upon bilis, which are reserved for future 
explanation / but it is desirable to understand, at one 
view, the precise cffect of a decision or vote, whatever may 
be the nature of the qnestion. 

1 n passing bilis, a greater freedom is admitted in pro
po~ing questions, as the object of different stages is to 
afford the opportunity of reconsideration; and an entire 
bill may he rcgarded as one question, which is not decided 

1 88 Com. J. 317.320. 2 ?\Iirror of Par l. 1840, p. 4387. 
3 Chapter XVIII. 
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until it has passed. U pon this principie it is Iaid down by 
11 atsell, and is constantly exemplified, "that in every 
stage of a bill, every part of the biii is open to amencl
ment, cither for insertion or omission, whcther the same 
amcnument has bcen, in a former stage, acceptecl or re
jected." 1 Thc same clauses or amendments may be 
decided in one manner by the committee, in a seconcl by 
the house on the report, and in a third on the third read
ing; ami yet the inconsistency of the severa} decisions 
will not be manifcst when the bill has passed. Onc pre
ccdent only need be mentioned: 

On the 8th August 1836, a clause was, after divisions, added ou 
the report of the Pensions Duties Bill, to exempt the pension of 
the Duke of l\Iarlborough from the provisions of that bill ; 2 on 
the third reading an amendment was proposed, by leaving out this 
clause, and the r¡uestion that it should stand part of the bill was, 
on division, passed in the negative.3 

"rhen bilis ha ve ultimately passed, or have been rejected, 
the rules of hoth houses are positi\·e, that they shall not 
be introduced again; but the practice is not strictly in 
accordance with thcm. The principie is thus stated by the 
lords, 17th l\Iay, 1606: 4 

" That when a bill hath Leen hrought into the bouse, and 
rejeeteu, another bill of the same argnment and matter may not 
be renewed and begnn again in the same house in the same 
session where t)Je former Lill was begnn; lmt if a IJill hegun in 
o11e of tlJC IJOuses, and there alloweu and pas~ed, be disliked and 
refnsed in the otlter, a new bill of the same matter may be drawn 
and lwgun again in that honse whereunto it was sent; and if, a 
bill being Legun in eithcr of the bouses, and committed, it be 
thought hy the committees that the matter may better proceed by 
n new bill, it is likewise hol!len agreeable to order, in such case, 
to draw a new bill, and to bring it into the bouse." 

1 t was al so declareu, in a protest, signcd by seven lords, 
~ad February, HWI, in reference to the Poli Bill, in which 
a provi~o contained the substance of a bill which hacl 
droppeu in thc samc scssion; "that a bill having bcen 
droppcd, from a disagrccment between the two houf'es, 

1 :! Ilats. I:.l.:i. ' DI Com. J. 7{;2. 3 lb. 817. 4 2 Lo rus' J. 43ii. 
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ought not, by the known and constant methods of pro
ceedings, to be brought in again in thc samc session." 1 Thc 
lords, neverthelcss, agreed to that bill, but with a special 
entry, that "to prevcnt any ill conscquenccs from such a 
precedent for the futurc, they havc thought fit to de
clare solcmnly, and to en ter u pon their books, for a record 
to all posterity, that they will not hereafter achnit, npon 
any occasion whatsoever, of a proceecling so CQntrary to 
the mles and methods of Parliament."2 

In the commons, also, it was agrced for a rule, 1st J une, 
HilO, that "no bill of the same substance be brought in 
the same session." 3 

A common practicc, however, has since grown up, with 
thc sanction of both houses, by which these rules are par
tially disregardecl. 'Vhen a bill has passed the commons, 
and the further consideration of the amendments made by 
the committee, is deferred by the lords for a period beyond 
the probable duration of the session, it is usual, if the 
lords' amenclments are acceptable, for the commons to 
appoint a committee to inspect the lords' J ournals; and, 
on their report, to order another bill to be brought in. 
This bill often has precisely the same title, but its provisions 
are so far altered as to conform to the amendments made in 
the lords. 'Vith these alterations it is returned to the lords, 
received by them without any objection, ami passed as if 
it were an original bill. Such a bill is not identically thc 
same as that which preceded it; but it is impossible to den y 
that it is "of thc same argument and matter," and "of 
the same substance." This procceding is vcry frequently 
resorted to, when thc lords' committees find it nccessary 
to insert clauses imposing rutes, tolls, or other charges, 
upon the people.4 The House of Lords cannot agree to 
such clauses without infringing upon the privileges of the 
commons, and the bill is therefore dropped ; but the com
mons, by bringing in another bill, and adopting the 

1 15 Lords' J. 90. 2 lb. 3 1 Com. J. 43-l. 4 See furthcr Chaptcr XXI. 
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clau:;es to which, in themselvcs, they do not object, avoid 
any clashing of privileges, and the bill is ultimately agreed 
npon by both houses. 

Bilis Jaid a.side. A procecding somewhat similar may arise when a bill is 

Prorogation, to 
reucw bilis. 

returned from the lords to the common~, with amendments 
which the latter cannot, consistently with their own privi
leges, entertain. In that case, the proper course, if the 
commons be willing to adopt thc amendmcnts, is to order 
the bill to be laid aside, and another to be brought in. 1 

A third proceeding resembles the two last in principie, 
but diflers from both in form. 'Vhen the lords pass a bill 
and send it down to the commons, with clauscs that trench 
u pon the pri,,ileges of the latter, it is usual for the commons 
to Iay the bill aside, and to order anothcr precisely similar 
to be brought in, which, having passed through all its 
stagcs, they send up to the lords cxactly in the same 
manner as if thc bill had originated in the commons. 

But in aH the preceding cases the disagrecment of the 
two houses is only partial and formal, and there is no 
diffcrcnce in regard to the entire bill. If thc second or 
third reading of a bill sent from one house to the other 
be deferred for three or six months, or if it be rejccted, 
therc is no regular way of reviving it in the same session ; 
and, so imperativc has that regulation been esteemed, 
that in 1707, Parliament was actually prorogucd for a 
week, in order to admit the reviva] of a bill which had 
been rejected by the lords. 

Thc rule in regard to bilis already passed has been 
construc<l with equal strictness; and, in 1721, a proroga
tion for two days was resorted to, in arder to cnablc Acts 
rdatin~ to thc South Sea Company to be passed, contra
dictory to clam~cs contained in another Act of thc samc 
scs:-1011. On thc latter occasion, thc commons prescntcd 
an addrcss to thc king, recommending a resort to the 
expcdicnt of a prorogation, "as the ancicnt usagc and 

1 !Jl Com. J. 777. 810. 
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cstablishcd rules of Parliament nmkc it impracticable" 

otherwise to prepare thc bills.1 

In order to avoid the em harrassmcnt arising from the Clauscs in Acts. 

irregularity of dcaling with a statnte passed in the same 
scssion, it has, for some ycars, been the practicc to add a 
clause to cvery bill, enacting, u that this Aet may be 
amended or repcaled by any Act to be passed in this 
session of Parliament." 'fhe omission of sucl! a clausc 
in any bill would now· imply that it might not be ameuded 
during the session, and would be even a stronger objection 
to such a course than the rules and precedents of P 'arlia-

ment alone, which have not been invariably observed.2 

CHAPTER XI. 

RULES OF DEBATE: l\IANNER AND Til\IE OF SPEAKI NG : 

RULES AND ORDERS TO BE OBSERVED BY l\IEMBERS IN 

SPEAKING, AND IN ATTENDING TO DEBATES. 

IN the House of Lords, a pecr addresses his speech u to 1\Ianner of 

l f l l d · l , 3 I h spcaking. t 1e rest o t 1e or s m genera . n t e commons, a 
member addresses the speaker, ancl it is irregular for him 
to direct his speech to the house, or to any party on either 
side of the house. In both houses, proper rcspect is paid 
to thc assembly, by every member who speaks rising in 

his place, and standing uncovered. The only exception 
to this rule is in cases of sickness or infirmity, when the 
indulgcnce of a seat is frequently allowed, at thc sugges-
tion of a member, and with the general acqnicscencc 
of the house.4 In thc commons, also, during a division, 

1 19 Com. J. 639. 2 18 l b. 121. 334. 3 Lords' S. O. No. 14. 
4 Lord Wynford, G4 Lords' J.1G7. l\Ir. Wynn, Oth March 1843. 67 Hans. 

Deb. N. S. 0.58. 
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with closed doors, it is the practice for members to speak 
¡;Ítting and cm·ered. 

I t has been said, when treating of questions, that the 
proper time for a debate is after a question has been pro
po:-;ed by the speaker, and before it has been put ; and it 
is then that members generally address the house or the 
speaker ami commence the debate. But there are occasions 
u pon which, from irresolution, or the belief that others are 
abou t to speak, members permit the speaker to put the 
question before they rise in their p1aces. They are, how
ever, entitled to be heard even after the ' 'oice has heen 
given in the aflirmative; but if it has also been given in 
the negative, they have lost their opportunity; the ques
tion is fully put, and nothing remains but the vote. lt 
is explained in the standing orders of the lords, " that 
when a question hath been entirely put, by the speaker, 
no lord is to speak against the question befare voting ;" 1 

and a qnestion being entirely put, implies that the voiccs 
havc also been given. 

On one occasion, in the commons (27th J anuary, 1789,) 

the debate was re-opened, after the question had been 
dcclarcd by the speaker to have been resolved in thc 
aflirmati\·e: for a member had risen to speak befare the 
question had been put, but had been unobserved by the 
!'peakcr; and it was aJmitted that he had a right to be 
hcard, although the question had been disposed of befare 
his offer to speak had attracted attcntion.2 

From the limited anthority of the speaker of the House 
of Lords, in dirccting the proceedings of the house, and 
in maintaining order, the right of a pecr to address their 
lordships depends solely upon the will of thc house. 
\Vhcn two rise at the samc time, unless one immediately 
gives way, the housc call u pon one to speak; and if each 
be supported by a party, therc is no alternative but a 
division. Thns, on the 3d February, 177 5, the Earl of 

1 Lortls ' :=::. O. X o .• 5. 2 2 Hats. 102 n. 
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Dartmonth and the .Marquis of Rockingham both 1ising 
to speak, it was resolved, upon question, that the former 
"shall now be heard." 1 

In the commons, the member who, on rising in his 
place, is first observed by the speaker, is called upon to 
speak; but his right to be first heard depends, in reality, 
upon the fact of his having been the ftrst to rise, ancl not 
u pon bis being ftrst in the speaker's eye. It is impossible for 
the speaker to embrace all parts of the house in his view 
at the same moment, and it may sometimes be obv~ous 
to the house that he has overlooked a member who had 
the best claim to be heard. 'Vhen this occurs, it is not 
unusual for members to call out the name of the member 
who, in their opinion, is entitled to be heard; and, when 
the general voice of the house appears to give him the 
prefercnce, the member called upon by the speaker usually 
gives way. If the dispute should not be settled in this 
manner, a question might be proposed, "which mcmber 
was first up ;" or, "which member should be heard ;" or, 
"that a particular member be heard." But this mode of 
proceeding is very rarely adopted, and should be avoided, 
except in extreme cases. It is the speaker's duty to watch 
the membcrs as they rise to speak; and, from his position 
in the house, he is better able to distinguish those who 
ha ve priority than the house itself, and the decision should 
be left with him. In the commons, not less than 20 

members have been known to rise at once, and order can 
only be maintained by acquiescence in the call of the 
speaker. 

I t occasionally happens that two membcrs risc at the 
same time, and on one of them being called upon by the 
speaker, the house are desirous of hearing the othcr. lf 
the latter be a minister of the Crown, or have any other 
claim to precedence, the former rarely persists in spcaking, 
but yields at once to thc desire of the house. If, however, 

1 34 Lords' J. 306. 

o 

In the COJJl

mons. 

Wlwn two 
m embcr:l ri ,;e. 



)[ust speak to 
tbe que~ tiou. 

19-1 DEUATE. 

they should both be men of equal eminencc, or supported 

by their re~pecti,·c parties; and if neithcr will give way, 
no alternati,·e remain:; but a que::;tion that one of them 

''be now heanl," or "do now speak." This quel'tion arose 

between P itt and F ox on the 20th Fcbruary 1784, aml 

more rrcently between Sir R. Peel aml Sir F. Burdctt. 1 

The priority of one might be determined in another way 

in a debate u pon a bill, as on the Gth J une, 1 GO-t-, it was 

agreed for a rule, a that if two stand np to speak to a bill, 

he against the bill (bcing known by demand or othcrwise) 

to be first heard ;" 2 but it is doubtful whether this rule 

wouhl not now Le treated as obsolete. 

\\"hen a member is in possession of the house (as it is 

called), he has not oht()ined a right to speak g·enerally; but 

is only entitled to be heard upon the question then under 

discussion, or upon a question or amendment intended to 

be proposed by himself/ or upon a point of order. \Vhen

ever he wanuers from it, he is liable to be interrupted by 

cries of a question,'' and in the connnons, if the topics 

he has introduccd are clearly irrelevant, the speaker 

acquaints him that he must speak to the question. The 

relevancy of an argument is not always perceptible, anu 

the impatience anu weariness of members after a long 

debate, oftcn cause ,·ociferous interruptions of "question," 

'"hich do not signify, that thc me m ber who is spcaking is 

out of order, so much as that the house are not di:-:posed 

to listen to him. These críes are disordcrly, aml, when 

practicable, are repressed by cries of "order" from the 

house anu the speaker; but nevertheless, when not mis

timed, they often haYc thc intended effect, and discouragc 

a continuance of the debate. \Vhen they are immoderate 

and riotous, they not only di:-:grace the proceedings of the 

hou~P, but frer¡uently defeat the object they are intcnded 

to attain, by causing an adjournment of the debate. 

1 i5G Com. J. [)17. 2 1 Com. J. ~~2. 
3 50 ll an~. Deb. N. S. 007. 
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It if' a rule that should ahvays be stri<"tly obsetTed, that \rl11'n no qnr~-
tiou j~ hPfOI'I' 

no mcmher may speak exccpt when thcrc is a qHcstinn tbc lwu~P. 

airead y beforc the honsc, or the mem bcr is about to con-
elude with a motion or amcndmcnt. The only cxccptions 

which are aclmitted, are, 1, in putting qncstions to parti-
cular ministers or other member~ of the honse; and, 2, in 

explaining personal matters. But in eithcr of thesc cases 

the inclnlgence given toa particular mcmber will not justi(y 
a debate. 

l. By the practice of both houses, questions are. fre- Qn<':'ltirmq to 
othrr nH'mlwr~ . 

qucntly put to ministcrs of the Crown conceming any 

mensure pen<ling in Parliament, or other public evcnt; 
and to particular memhers who have charge of a bill, or 

who lmYc giYcn notices of motion; but snch qnestions 

shonld be limited, as far as possible, to matters imnw-
diately connectecl with the business of Parliament, and 

should be put in a manner which does not involve argu-
ment or inference. In the same manner an answer should 

be confinecl to the points contained in the qnestion, with 
snch explanation only as will render the answer inte11igible. 

2. In regard to the explanation of personal matterf', 

the house is usually indulgent. General arguments ought 
not to be used by the member who is permitted to speak, 
without any question bcing before the house; hut if his 

object be clearly confinecl to the removal of any impres-
sion concerning his own coí1cluct or wonls, he is generally 

permittecl to proceecl without interruption. 
It is a rule strictly ohserved in both honses, that no 

member shall speak twice to the samc qnestion, cxcC'pt, 

1st, to explain some part of his specch which has been 

misunderstoocl; 2dly, in certain cases, to reply at the end 
of a debate; and :1dly, in committee. 

l. It is an ancient orcler of the IIouse of Lords that, 

Per~onal rxpla
nation. 

To ~peak once 
only. 

" N o man is to ~peak twice to a bill at one time of rencling it, or To cxplain. 

to any other proposition, nnless it l;e to expla in him::clf in f.Om~ 

material part of his speech; hnt no new matter, anJ tbat not 

o 2 
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withont thc leavc of the honse first obtained. Thnt if any lord 
staJHl up nnd dt :'ire to speak again, orto explain himself, thc lord 
k e(•per is to demantl of th e housf' fir,-t whet her the lord shall he 
permitted to sp<'ak or uot; anu that none may speak again to the 
sanlt' matter. though upon uew reasoiJ arising out of thc same; 
mal that none mny speak agaiu to explain himself, uuless his 
former speech be mistaken, aml he hath leave given to cxplaiu 
him:'elf; aiHI if t hc cau~e r ec1uirc much debate, th eu thc house to 
Le put into committee." 1 

In the commons the privilege of explanation is allowecl 
" ·ithout actual leave from the house; but whcn a memhcr 
rises to explain, ami afterwards aclverts to matters not 
strictly necessary for that purpose, or endeavours to 
strengthen by new arguments his former position, which 
he alleges to have been misnnderstood, he is called to 
arder by the house or by the speaker, and is desired by 
the latter to confine himself to simple explanation. 

H;·¡oly. 2. A rcply is only allowed by eourtesy to thc member 
who has proposed a distinct question to the house. It is 
not conceded to a member who has moved any arder of 
the day, as that a bill be read a sccond time; nor to the 
mover of an instrnction to a committee of the whole house; 
nor to thc mover of any amendment. Under thesc cir
cmnstances, it is not uncommon for a member to movc an 
arder of the day or sccond a motion without remark, and 
to rescn ·e his speech for a later period in the debate. In 
some cases, however, the indulgence of the house is ex
tended so far as to allow a reply on questions which do 
not come within the ordinary rules of courtesy.2 

I u cou•nlillcc. 3. In a committee of thc wholc house, the restriction 
upon spcaking more than once is altogether removed, as 
will be more fully explained in speaking of thc proceed
ings of committecs. 3 

Ncw qucslion. Tlw adjournment of a debate docs not enable a member 
to ~peak again upon a qne~tion, when the discnssion 1s 

1 3 L ort.l s' J . .'iUO. 
7 St>c Dchatc~, l ~ t .March 1844 (~Ir. T. DuncomiJc'o amcndmcnt). 
3 Chapll"r XIII. 
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renewcd on another day, howcvcr di::;tant; but direetly a 

new question has becn proposed, as "tlmt this lwuse do 
now mljourn," "that the debate be adjourned," "the 
previous question," 1 or an amendment, members are at 
Jiberty to speak again; as the rule applies strietly to the 

prevention of more than onc speech to cach separate 
question proposed. Upon the same grounds a member 

who has already spoke_n, may rise and speak again upon 
a point of order or privilege. 

For preserving deceney and order in debate varions rules 
have bcen laid down, which, in the lords, are enforeed by 

the house itself, and in the eommons by the speaker in the 
first instance, and, if neeessary, by the house. The vio

lation of these rules any member may notiee, either by a 

cry of "order," or by rising in his place, alHl, in the lords, 
addressing the house, aml in the commons the speaker. 
'l'he former mode of calling attention to a dcparture from 

order is, perhaps, not strietly regular, and sometimes in

terrnpts a member, and causes disturbance; but it is often 
practised with good effeet; it puts the member who is 

irregular in his eonduet npon his guard, arouses the atten

tion of the house and the speaker, and prevents a speech to 

order, a reply, and perhaps angry discussion. 'Vhen a 
member speaks to order, he should simply direct attention 
to the point eomplained of, and submit it to the deeision 

of the house or the speaker. He may move, also, that the 
words of a member, which he conceives to be disorderly, 
may be taken clown; which the house will direct to be done 

'vhere it appears nccessary,2 providcd the objeetion be 
taken immediately. 

The rules for thc conduct of debates divide themsclves 

into two parts, viz.: 1., sueh as are to be obscrved by Htem

bers addressing the honse; and, 11., thosc which regard t.hc 
bchaviour of mcmbcrs listening to the debate. 

1 G51Iausanl's Debates, N. S. 82G 
~ G6 Com. J. 3DI. G8 lb. 322. Sec also inj'ra, p. 206. 
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l . (1). A member, ''hile spcaking to a question, may not 

allude to debate~ upon a question alrcady decided by the 

hou~e in the same scssion ; (2), nor speak against, or reflect 

npon, any dctcnnination of the house, unless he intends to 

conclude with a motion for rescinding it; (3), nor alinde to 

debates in the other house of Parliamen t; ( 4 ), nor use the 

Qneen's name irreverently, orto infiuence the debate; (5), 

nor spcak oflensi,·e aJHl insulting words against the character 

or procccdings of either house; (G), nor against particular 

parties or members of the house in which he is speaking. 

A few words will suffice to explain the object and appli

cation of each of these m les. 

(1). It is a wholesome restraint upon membcrs, to prevent 

them from reviving a debate airead y concluded; for other

wise a debate might be interminable; and there would be 

littlc use in prercnting the same question or bill fi·om being 

otfered twice in the same session, if, without heing offered, 

its merits might be discusscd again and again. The rule, 

howe,·er, is not always strictly enforced; peculiar circum

stnnce:-; may secm to justif)r a membcr in aiJuding to a past 

debatP, or to entitle him to imlulgence, and the house ami 

the speaker \Yill jncl~e in each l'a~e lww far the rule may 

fitirly he relaxecl. On th e :wth Au gust 18·11, for in:::tance, 

a 11 ul>jf'etion wa~ taken th at a membcr was rcferring to a 

precedin~: debate, ami that it \Vas l'ontrary to one of thc 

ruiP:-. of the hon:-;<'. The ~peaker :-;aid '' that nde applicd in 

:di c:~:--es; lmt whcre a membcr hada pcr:-;onal eumplaint to 

make, it \\·as u~ual to graut him the imlulgence of making 

it." 1 But he nmy not r<>ad any portiun of a :-;pcech made 

in thc :-;a111e ~e:-;:-;ion from a printccl newspaper. This rule, 

ind<·ed, applies to all debates whatsoever; but of late yean; 

it has been rela~ed by genera l acquiesccnce, in favour of 

spee<:lws deJi,·<·red in formrr ses~ions. 

(:! ). Tlw ohj<·dions to the practice of rcferring to past 

1 
;,: 1 JI a u~. lJch. :\. :0:. 1'· ~e fi. S('c al so G.J Hans. De u. 2Gth Jul.v 184:!, 

.\.~-p. ( l:.!. 
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debate~ apply with greater force to reAcction~ npon votes 

of the honse; for thcse not only revi\'e discn~sion upon 
questions alreacly drcided, lmt are also un<·onrtcons to the 

house, and irregtdar in principie, inasmuch as the member 
is himself inclucled in, and bound by, a vote :~greed to hy 
a majority. 1 I t is very desirable that this rule should be ob
served, lmt its enforcement is a matter of considerable diffi

culty, as principies are always open to arg11ment} although 

they may luwe been affirmed or denied by the house. 

(a). The rule that a11usions to debates in the other honse Allusions to !le

are out of order is convenient for preventing fruitless ar

gmnents between mcmbers of two distinct bodies who are 

unable to repl~r to e::tch othcr, and for guarding agaiJJst re
crimination and offensi,,e language in the absence of the 

party assailed; bnt it is mainly founded npon the under

standing that the debates of the other honse are not known, 
aml that the honse can take no úotice of them. Thus when, 
in Hi-11, Lord Peterborough complained of words spoken 

concerning him by ~ir. Tate, a member of the commons, 
"their lordships were of opinion that this house could not 

take any cognizance of what is spoken or done in the House 

of Common~, unlcss it be by themsehes, in a parliamentary 
way, made known to this honse.'' 2 The daily publication 
of debates in Parliament offers a strong temptation to dis

rcgard this rule; the sume qnestions are cliscnssecl by per
~ons bclonging to thc same parties in hoth honses, and 
speeches are con:-;tantly reterred to by mcmbers which this 
rule would exclude from their nuticc. The rule has been 

so frcquently enforced that most mcmbers in both houses 

huYe learned a dexterous mode of evacling it by transparent. 
ambignities of speech; and although there are few orders 
more important than this for thc condnct of debate, and 

for observing courtcsy between the two honscs, none, per

haps, are more gcncrally transgrcsscd. An ingenious m·ator 
may break throngh any rules, in spirit, ancl yet ob:scrve 
them to the letter. 

1 2 Hatsdl, 23-ln. ~ -! Lord:;' J . .:>8~. 

hatcs in the 
othcr house. 
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( 4). An irrcvcrent u:::.e of hcr l\l ajesty's na me 'vould be 

rebuked by any subject out of Parliamcnt; and it is only 

consistcnt with dcccncy that no memher of the lcgislature 

~hould be permittcd open ly to insult the Queen, in the 

prcsence of her P arliament. l\Iembers ha ve not only been 

called to order on this account, but have been repri

mandcd, or committecl to the custody of the se1jeant, and 

cven sent to the Tower.1 

Thc irregular use of the Queen's name to influence a 

decision of the house is unconstitutional in principie, and 

inconsistent with the independence of Parliament. '\Vhere 
the Crown has a distinct interest in a measure, there is an 

authorized mode of communicating her lHajesty's recom

mendation or consent, through one of her ministers; 2 Lut 

her ::\Iajesty cannot be supposed to have a prívate opinion 

apart from that ofher responsible advisers; and any attempt 

to use hcr name in debate, to influence the judgment ofPar

liament, would he immediate1y checked and censurcd.a 

On the 12th Novemher 1040, it was moved that some 
course might be taken for prcvcnting thc inconvcnicnce of 

his ::\Iajesty being informed of anything that is in agitation 

in this house, befare it is determinecl ... In the remonstrance 

of the lords and commons to Charles 1, 10th December 

1041, it was declared, 

'' Tbat it is tbeir nncient nnd undoubteu right aud privilcge 
that your majesty ought not to take notice of an); matter in agita
tion or J.ebate in cithcr of the hou ses of Par1iamcnt, Lnt by their 
infurmntion or agrcement; ano that your majcsty ought not to 
propouuu any coudition, provision, or limitntion , to any Lill or 
act in debate or preparation in eithcr lwusc of Parliament, or to 
w auifcst or ucclarc your couscnt or dis.sent, approLation or dislikc, 
of thc Famc, lJcforc it Le prescnteu to your majcsty in due coursc 
of Parliamcnt.'' ~ 

On the 17th December 1783, the commons resolved, 
'' Tlmt it is uow ncccssary to declare, tLat to rcport any opinion 

or pretenued opiuiou of 1Iis majcs ty, upon nny !Jill or othc r pro
cec,]ing J.epend.ing in cithcr hottsc of Par]iament, with a view to 

1 1 Corn . J. ,j]. 1~ lh. W. D'Ewrs, 41-24-!. ~ Sce Chapü·r XYII. 
' 1 CuuJ. J . (itli. • ::? l b . '2 i. :.:! 1h. ~-1-1. 
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inAucncc the votes of thc membcr::;, is a high crimc :uHl lllisdl'
mcanor, dcrogatory to thc honour of thc Crown; a brcacl1 of thc 
fundamental privilcgcs of Parliament, and subvcrsivc of the con
stitutiou of this couutry." 1 

The rule, however, must not be construcd so as to 
cxcludc a statement of facts, by a minister, in which thc 
Queen's name may be concerned. 

In the debate on the Foreign Loans llill, 24th Febrnary 1729, 
Sir R. 'Valpole stated that he was "provoked to declare what 
he knew, what he had the king's leave to declare, aud what wonld 
efl'ectnally silence the debate." Upon which his statement was 
called for, and he declared that a subscription of 400,000[. was 
being raised in England for the service of the emperor. \Yhen he 
sat clown, l\1 r. 'Vortley Montagn complained that the minister had 
introduced the name of the king to " overbear their debates;" 
but he replietl, that as a privy conncillor he was sworn to keep thc 
king's council se<'ret, and that he had therefore askcd his majesty's 
permission to state wbat he knew; but which, without his leave, 
he could not ha ve divulged. And thus the matter appears to ha ve 
ended, without any opinion being expressed by the speaker or by 
the house,2 

On the 9th l\Iay 1843 Sir Robert Peel said, " On the part of 
Her l\Iajesty I am authorized to repeat the declaration made by 
King 'Villiam," in a spcech from the throne, in reference to the 
legislative union betwecn Great Dritain and lreland. On the 
HJth, l\lr. Dlewitt objected to these expressions; but the speaker, 
after noticing the irregularity of adverting to former debates, 
expressed his own opinion, "That there was nothing incousistent 
with the practice of the honse in Hsing the name of the sovereign 
in thc manner in which the right hon. baronet had nscd it. It 
was quite true that it would be highly out of order to use the 
name of the sovereign in that honsP so as to euJeavour to iuftuence 
its Jecision, or that of auy of its members, npon any rptestion 
under its consideration; but he apprchended that no expression 
which had fallen from the right bon. gentleman could be snp
posed to bear snch a construction." And Lord J ohn Tiusscll 
explained, that " the declaratiou of the sovcreign was maJe lJy 
the right 1JOn. baronet's advice, Le<'anse any personal act ot· 
declaration of the sovereign ought not to be iutroduccd into that 
})lace;" to which Sir R. Peel aclded, " that he had merely con
firmed, on the part of II er l\lajesty, by the advice of the govern
ment, the dcclaration macle by the former sovereign." 3 

1 39 Com. J. 8-!2. 2 7 Cbanrllcr's Debate;;, Gl. G-!. 
' GD Hans. Deb. N. S. 24. 074. 
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(5). It is obviou:::ly unbccoming to permit offensive ex
prc~:::;ion:-; ag:ain~t the character and conduct of Parliament 

to be u sed "ithout rebuke; for they are not only a contempt 
of that high court, but are calculated to dPgrade the legis

lature in the estimation of the people. lf directed against 
the othcr house, and pnssed over without censure, they 

would appear to implicate one house in discourtesy to the 

otlwr; if against the hou:::c in "·hich the words are :::poken, 
it would be impossible to ovcrlook the disresped of one of 

its own members. '\Y ords of this ohjectionable character 
are ne,·er spoken but in anger; ar.d when called to order, 

the member mnst see the error into which he has been 

mislcd, ami retract or explain his words, ami make a sati~

factory apology. Should he fail to satisfy the house in 

this manner, he "~ll be pnnishccl by a reprimand, or by 
commitment. 1 It is most important that the use of such 
"·ords shoulcl he immediately reproved, in order to a,·oid 

complaints and dissension between the two houses. 

In Hil-1 Dr. Richard Ncile, Bishop of LincoJn, uttered some 
"·ords which gave offence to thc commons, and they compJained 
of them in a. message to the lonls, to which they receiYed an 
answer, tl1a.t the Lishop " had ma.de so]emn prote~tatiou, npon 
l1is sah'ation, that he had not spoke anythiug with any eYil inten
tion to that housP, wlJic]J l1e doth with all his heart duly res¡wct 
awl higllly cstcem, c>xprc~sing with many tcars his sorrow tlmt 
llis word" were so mi~conceivcd, and straincd fnrthcr than he 
PY<·r meant, which ~nhmi~sivc and ingennn¡¡~ ],plJ:n·inf!' of himself 
lmd ~atisfied thc lords; alJ(l tl1eir lordl'hip~ as~urc the eommons 
tlmt if tl1cy l1ad coJJceived tl1e lnrtl Li.,]JOp's words to lmve hee11 
~pok1•u, or 1neant, tn cast a11Y a!'pcrsion of sedition or undntiful
w ~" upon tlmt lJOU<;P, th t· ir lordsllips would forthwith h:n-e pro
I'Pt·dPd to tl1e cemuring aTHl punislling thcreof with all severity." 
'I'IJeir lord·dlips adde,l, that hereafter no memLer of thcir house 
ou¡.d1t to be called iu 'lucsti n, wl1en there is no other ground 
tllf'rcof 1Jllt puhlie aiHl ¡·ommon fa me only.2 

On thc 14th ~Iarch 1770, exc(•ption was taken to cer

tain wonl!-' uH·d in debate by the Earl of Chatham; and 

1 !1 ( 'om. J. 147. ¡r.o. lO lb. 51!?. 11 l b . .'j80. 
2 L<mls' J. il3. ::3f·l' also 4 Lur<lb' J. 58~. 2 Ilatscll, 73. 
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thc honse resolved, " that nothing had appearcd to this 
honsc to justify his asscrtion." 1 

On the 14th Dcccmber 1641, exception was taken to 

words u sed by Lord Picrpoin t ; he was commanded to 
withdraw, and committed to the custody of the gentleman 

usber.2 

On the 2oth l\iay 1642, the Lord 1-Ierbert of Cherbury, 

haYing used offensivc worcls in debate, was commanded to 
withdraw, and commiÚed to the custody of the gentleman 

usher; but on the following day was released upo~1 his 
su bmission. 3 

Disrespcctful or abusive mention of a statute would 

seem to be partly opcn to the same objections as improper 

language applied to the Pnrliament itself; for it imputes 

<liscredit to the legislature which passed it, and has a ten
dency to bring the law into contempt. l\lorc license, how
ever, is allowed in speaking of a statute, than is consistent 
with this view of its danger; and though intemperate lan

gnage should always be repressed, it mnst he admittcd, 
that the frequent necessity of repealing laws justifies their 

condemnation in debate; and the severity of the tenus in 
which they are condcmned can only be regarded as an 

argnment for their n-'pcal. 

(6). J n order to gnanl against all appcarancc of pcrson
ality in debate, it is a rule that no member shall refer to 

anothcr in debate by name. In the npper hon~e, cvcry lord 
is alludcd to by the rank he enjoys; as" the noble marquis," 
or the "right reverenu prelate ;" and in the common¡.;, cach 

mernber is distinguishcd by thc ofllce he holds, by the place 
he represents, or by other designations; as "the noble lord 

the secrctary for the colonies," the "honourable or right ho
nourable gentleman the member for York," or thc "honour
able and learned member who has just sat clown." Thc use 

of temperate aml dccorous language is ncYcr more dcsir-
able than whcn a member is ca1wassing the opinions and 

1 32 Lords' J. 47G. 2 4 lb. 475. 3 5 lb. 77. 
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conduct of his opponents in debate. The warmth of his 
owll feelings is likely to betray hi¿n into hasty and un
guarded exprcssions, which thc excitement of his adver
saries will cxaggerate; aml he cannot be too careful in 
restraining l1imself within those bounds which Parliament 
has wiscly cstablishccl. The imputation of Lad motives, or 
motives diffcrcnt from those acknowledged; misrepresent

ing the language of another, or accusing him, in his turn, of 
misreprcsentation; charging him with falsehood or deceit; 
or contemptuous and insulting language of any kind; all 
thesc are unparliamentary, aml call for prompt interference. 

The rules of the House of Lords upon this point are 
very distinctly laid down in their standing orders, 13th 
J une 16:2G :-

"To prcvent misnnclerstanding, ami for avoiding of offensive 
s¡weches, when matters are c.leLating, either in the house or at 
connnittces, it is for honour sake thought fit, and so ordered, that 
all personal, sharp, or taxing speeches he forhorne; and whosoever 
answercth another man's speech, shall apply bis answer to the 
matter, without wrong to the person; aml as nothing ofl'ensive is 
to Le spoken, so notLing is to be ill taken, if the party that speaks 
it shall prescntly make a fair exposition, or clear denial of the 
worc.ls that might bcar any ill constrnction; and if any ofl'ence be 
g iven in that kind, as the housc itself will be very sensible thereof, 
so it will sharply censure the offender, and give the party offended 
a fit rcparation and a full satisfaction." 1 

On the 10th December 1766, notice was taken of some 
words that had passed between the Duke of Richmond 
an <l thc Earl of Chatham; u pon which they werc rcquired 
by thc house to declare, upon their honour, " that they 
woulcl not pursue any further rcsentmcnt." 2 

Thc lords are also prompt in their interferencc to pre
\'C'nt (p1arrels in debate between their memhcrs, ami exteud 
tbeir juris<liction over them even further, Ly ordering, 

"Tlmt if :my lord shnll concciYc himself to have receiYcd any 
afl'rout or i11jury frolll any other mcmlJer, cither in the Parlinmcnt 
lwusC', ur at nny cumllJÍttee, or in rmy of the rooms IJcloll g iug to 

1 Loros' S. O. No. 1G. ~ 31 Lo rus' J. 448. 
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tlw Lords' Housc of Parliamcnt, he shall appeal to thc lords in 
Parlinmc11t for his rcparation, which if he shall11ot do, lmt occa
sion or cutcrtain quarrclR, dcclining thc jnsticc of tltc housP, tltt>n 
thc lord that shall Le found thcrcin dclin!plCnt slmll u1ulcrgo thc 
scvcre censure of thc IIousc of Parliawf'nt.'' 1 

Sometimcs thc Iords have cxtcnclctl this principie to the Challcngc. 

prcvcntion of qnarrcls out of thc house. On the üth 
Novcmber 1780, thc Jords being informed that. thc EarJ of 
Pomfrct had sent a dmllenge to the Dukc of Grafton, 
upon a matter unconnccted with the debates or proceed-
ings of Parliament, dcclared thc earl " guilty of a high 
contempt of this house," and committed him to the 
Towcr.2 

Thc House of Commons will insist upon all offensivc Words of heat. 

words being withdrawn, and upon an ample apology being 
made, which shall satisfy both the house and the mcmber to 
whom offence has been given.3 If the apology be refnsed, 
or if the offended member decline to express his satisfac-
tion, the house take immediate measures for preventing 
tho quarreJ from being pursued further, by committing 
both the members to the custody of the sc1jeant; whencc 
thcy are not relcased until they have submitted themselves 

to the house, and given assurance that they will not engagc 
in hostile proceedings.4 

Thc commons wiJl also interfere to prevent qnarrels be
tween members, arising from personal misundcrstanding 
in a seJect committee, as in the case of Sir Frederiek 
Trench and l\ir. Righy \Vason, on the 10th Junc 1830. 
One of those gentlemcn, on refusing to assurc the housc 
that he wouJd not acccpt a challenge sent frrnn abroad, 

was placed in cutody; and the other, by whom thc chal
lenge was expectcd to be sent, was also ordered to be 
taken; nor were either of them released until thcy had 
givcn the housc satisfactory assurances of their quarrel 
being at an end.5 

1 Lord:;' S. O. X o. IG. 2 3G Lords' J. 1!)1. 3 78 Com.J. 2:2:!. !JG lL. 40. 
~ 80 Com. J. O. 11. U 1 lb. 48-t, -t85. 02 lb. 270. 5 D 1 lb. 4G4. 4G8. 
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:;o a RULES TO DE Oll~~RVED 

\\'hichm·er of the~e rules may be violated by a member, 
noticc :-:hould be immcdiately taken of the words objectccl 

to, in arder that they may be taken down correctly. The 

commons haYe agreed, "that when any me1nber had spoke 
bctwcen, no words which had passed before could be taken 

noticc of, so as to be \nitten Jovm in arder toa censure;" 1 

and the same principie would seem to apply, if the member 

had been permitted to continue his speech, for any Jength 
of time, \Yithout interruption. 

11. The rnles to be observed by members present in the 

house during a debate are: (1), to keep their places; (:2), to 

en ter and lea\'e the house with decorum; (3), not to cross 

the house irregular! y; ( 4), not to read books, newspapers, 
or letters; (5), to maintain silence; (ü), not to hiss or inter

rupt. 2 

(1). "The lords in tl1e upper house are to keep their dig-nity and 
ortler in sitting, as much as may be, an<l are not to move out of 
their places without just cause, to thc hinorance of others thnt ~it 
near them, and the oisoroer of thc house; but when they must 
cross the house, they are to make obeisance to thc cloth of 
es tate." 3 

In the commons, also, the mernbers should keep their 

places, and not walk aLout the housc, or stand at thc bar, 

or in the passage~. lf after a ca ll to "order," me m bers 

who are standing at the bar or elsewherc do not disperse, 

the speaker orders thcm to takc their places. 

(2). "Every loro that sha11 cHtcr the house, is to give and receive 
c; alutntions from tite rel't, ano not to sit tlown in his place, unlcss 
he hath ma1lc un obeisanee to thc cloth of estatc." 4 

l\J emhcrs of thc commons who en ter or lea ve thc house 

durin ::; a debate Hlu:-.t he UlH'OVmed, and shonlJ make an 
obt!isauce to thc eh a ir whilc pa~~ing to or from their pinces. 5 

(a). In thc lords it has becn seen that care shonld be 

takt·n in t he manner of cros~ing the housc, and it is 

1 2 Il at ... 2C! I n. ~('(' also Gn Ilans. Dcb. N. S. WG. 
2 Auutlu:r rul1·, " t lmt no mcmb•:r do takc tohacco," j:; unworthy ofa place 

iu tl11• lext. ~rt· 11 f'om . .J. 1:37. 
3 Lonb' S. O. X o. 1 :l. 4 Lords' S. O. N o. I l. 5 Se•~ 8 Com. J. 2G4. 
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especially irregular to pass in front of a peer who is ad- Lord:'!. 

dressing their lordships. In the commons, membcrs are Comm<Ju~. 

not to cross bctween thc chair and a membcr who is 
speaking, nor bctwecn the chair and thc tablc, nor between 
the chair and the mace, when the mace is taken off the 
table by the serjeant. \Vhen thcy cross thc house or 
othcrwise lea ve their placcs, thcy shoulclmake obeisance to 
the chair. 

(4). They are not to read hooks, newspapers, or letters in 
their places. 1 This rule, howe,·er, must now be uJH]er:;Jtood 
with somc limitations; for although it is still regarued as 
irregular to read newspapers; any books and lettcrs may 
be rcferrcd to by members preparing to speak, hut ought not 
to be rcad for amusement, nor for business unconnected 

'vith the debate. 
(5). Silence is required to be observed in both houses. Silcnce. 

In the lorcls it is ordered, . 
" That if any lonl haYe occasion to speak with another lonl in Lord~. 

this house, whiie the house is sitting, they are to go together 
beiow the Lar, or else the speaker is to stop the business in 
agitation." 2 

In the commons all members should be silent, or should Commons. 

converse only in a whisper. \Vhenever the conversation 
is so loud as to mnkc it diilicult to hear the debate, the 
speaker exerts his authority to restore silence by repeated 
críes of " or~er." 

(6). They should not disturb a member who is speaking 
by hissing or other interruption. The following is the 
declaration of this rule by thc House of Commons, 22d 

January 1693 :-

" To the enu that all the deLates in this hou,;;e shoulu Le graYe 
anu or<lerly, as becomes so great an a:-sembiy, ami that all inter
ruptious shoulu Le preventeu, be it ordercu and ueclared, that uo 
member of this honse do presume to make any noise or uisturb
ance whilst any member shall be orderiy lleLating, or whilst any 
hill, onlel', or other matter shall be in reauiug or opening; ami in 
case of such noise or uisturbance, that .Jir. Speaker rlo call upon 

4 Com. J. 51. Lortb' S. O. X o. 18. 
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tl .- m~:m~r, L~- name~ makin~ ::ut::h di~turbance; and that eHry 
~u L p--r-.:.•JD ::hall incur tho: di,plea;ure 'nd cemure of the hollie:' 1 

Thi~ rule i~ t _}(_) often di~re~arded. 1 n the House of 

Common= the mo,t di~orderl,y noi.::t-:: are somttimes made, 

"hich, frum the fulnt~~ of tht hrJICe, and the gtneral up
r ar mainta.!ned when :,oo or GUO mtmht:rs art impatiently 

waitin; for a din,ion, it i~ scarcely possible to rtprtss. 

\\.ithout any such noi'e', howevtr, thr::re are words of 

inttrruption which, if u=~;d in mrAtration, are not unpar

liamt-ntary: but whtn fr¡:;quent and loud, thty cau::t seriou:; 
di..:ordér. The cry of e: qu~;.::tion ·· has airead y beén noticéd, 

'"'H~:u. L.ear."' ami Íb impro¡x:r use condemned. .:\nothtr is that of "héar, 

h~r:• l\ hich ha:: heén sanc:tionf:d by long parliamtntary 
u_;;a~e in both hou~e~. lt is gtntrally intended to denote 

apprfJbation of th~ séntiments ex-prt.:::::ed, and, in that fonn, 

i~ a fiatterin~ encourag-ement to tbe ~¡x:aktr; it is not 
utteréd till the end of a ~r::nts::nce, and of!er.:: no int~;rruption 

to thf> ~~h. But tht .::ame worlli may 1-..e .:::poktn for 
vtry di1ierent pnrpo~e:;, and pronouncéd ,,;th various into

nr.ti Jll'. ln-::ead of impl:;n7 approbation, they may di.::
tinc:tly exprt~s di::::~;nt, deris!on, or contempt; and if ex

claimed v.ith a loud voice and lx:fore the completion of a 

~rntence, no mode of interruption can be more distracting 
cJr rJtien.;ive to the member who i.s sp<:aking. \\nenever 

excLH!látij Il5 of thi-: kind are obnou::Iy intendoo to inter

rupt a 5¡>(;E:.~h, the s~ktr calls to "order,'' and if p<:r.::isted 
in, would bé obli-:;ed to name the di.wrdtrly member~, and 
Iéa.>e them w lx: ctn~ured by the house. 

Indf:Cent interruption3 of the debate or procff:din~.s in a 

committs::e of the v. holé hr u~e, are rer;arded in the :;ame 

li;ht as ~:milar d:.sorclers whtle the hou.:;e i.5 sittin~. 
On the 2';th FF.:h:l'lary 1;; 10, the eommittee 0:1 tbe exp~<.!ition to 

t .P :;,~ P r!t T"'"p-:>:1F.:d that a r:1e::1b€r had mi;behan:d him=elf 
t:!uri : t .. ~·t·· :: _,f th-: NJmrni:.·ee, maki:-~ o.;e o~ p:'-!'aoe oa:h3 
a:A dí•• • · .! Ü•P r ¡.:·tXe-et:!in~~- ~Ir. FuUer, t' e rn~l.Jo€r rf)m
plai e<.! f, wa3 E r 1 to exc -.5.1? him;elf: in doi g wé.ich he ;a"e 

11 e . J rr;. ::-:e <L.!<) 1 Ib. 1.~:!. 
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greater offence, by fPpeating ano persi:,ting Íll hi s disorder}y CO II 

duct; u pon whieh l\1 r. Speaker called u pon him by 1WIW' , and he 
wus onlered to withdruw. It wus immediatcly ordcrcd, nNn. con., 
thnt "for his offensive words nnd disoroerly conduet, h e be tnk en 
into the custooy of thc serjeunt." The offence for which he wus 
ultimntely committed muy appear to have Leen his disord erly 
conouct Lefore the house ; but therc can Le no douLt, tlmt if, 
without giving fresh offcuce, he hao fuiled in cxeusing himself 
for his miseonduct iu the committee, the hon"e would huve 
inflicteo sorne punishment, either by commitment or ·reprimund. 
This member further aggravuteo his offence by Lreuking from the 
serjeunt, und returning into the house iu a very violent uno ois
orclerly munner, whenee he was removeu Ly the serjeant ano his 
messengers.1 

In the cnforcement of all thcsc rules for maintaining 
orcler, the speaker of the House of Lorcls has no more 
authority than any other peer, exccpt in so far as his own 
personal weight, ami the dignity of his office, may givc 
effect to his opinions, and secure thc concurrence of thc 
housc. The result of his imperfect powcrs is, that a peer 
who is clisorderly is called to order by another of an 
oppositc party, and that an irregular argument is liable 
to ensue, in which each speaker imputes disordcr to thc 
last, ami recrimination takes the place of ordcrly debate. 
There is no impartial authority to whom an appeal can 
be macle, ancl the debate npon order gcnerally cncls with 
satisfaction to neithcr party, ancl without any clecision upon 
the mattcr to which exception hacl becn taken. 

In so largc an<.l active an asscmbly as thc House of Com
mons, it is absolutcly nccessary that the speaker should 
be invcstccl with authority to rcprcss disordcr, ami to givc 

effcct, promptly and decisivcly, to thc rules and orclers of 
the housc. Thc ultimatc authority npon all points is thc 
house itsclf; but the speaker is thc cxccutive oflicer, by 
whom its rules are gcncrally enforccd. In ordinary cases 
an infringement of the usagc or orders of thc house is 
obvious, and is immcdiatcly chcckcd by the speaker; in 
other cases bis attcntion is clirectecl to a point of orclcr, 

1 G.> Com. J. 13-t. 
p 
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when he at once gh·es his dccision, aml calls upon the 
membcr who is at fault, to conform to thc rule as ex
plained from the chair. But doubtful cases may arise, 
u pon which the rules ofthe house are indistinct or obsolcte, 
or do not apply directly to the point at issue; and then, 
the speaker, being lcft without specific directions, refers thc 
matter to the judgment of the house. On thc 27th April 
1 G0-1, it was "agreed for a rule, that if any doubt arise 
upon the bill, the speaker is to explain, but not to sway 
the house with argumcnt or di~pute ;" 1 and in all doubtful 
matters this course is adopted by the speaker. 

\\rhenever the speaker rises to speak in the course of 
a debate, he should be heard in silence, and the member 
who was speaking should immediately sit clown. It was 
agreed for a rule on the 21st J une 1 G0-1, "That when l\ Ir. 
Speaker desires to speak, he ought to be heard without 
interruption, if the house be silent, and not in dispute;" 'l 
but this is an imperfect explanation of the present practice, 
for the rising of the speaker is the signal for immediate 
silence and for the cessation of all dispute; and members 
who do not maintain silcnce, or who attempt to address the 
speaker, are called to order by the majority of the house, 
with loud críes of "order" and "chair." 

I t is a rule in both houses that when the conduct of a 
member is under consideration, he is to withdraw during 
the debate. The practice is to permit him to learn the 
charge against him, and after being heard in his place, 
for him to withdraw from the house. The precise time at 
which he should "~thdraw is dctermined by the nature of 
the chargc. \\rhen it is founded upon reports, petitions, 
or other documents, or \vords spoken and taken clown, 
which sufficiently explain thc charge, it is usual to have 
them read and for the member to withdraw before any 
question is proposed; as in thc ca~c~ of Lord Coningcsby, in 
1720; 3 of ._ir F. Burdett in 1810; -t of Sir T. Troubridgc, 

'1 Com. J. 187. 2 Jh. 244. 3 21 Lord~' J. 450. 4 G5 Com. J. 224. 
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m 1833; 1 and of l\Ir. O'Connell, in 183G ; 2 hnt if the 
chargc be containcd in thc qnrstion itsclf, the mcmher is 
hcard in his place, and withdraws after thc question has 
bcen proposed ; as in the cases of 1\Ir. Sccrctary Canning·, 
in 1808;J and of Lord Brudencll, in 183G.'1 If the membcr 
should neglect or refuse to withdraw at the propcr time, 
the housc wonld order him to withdraw. Thus, in thc 
lords, Lord Pierpoint, in 1641,5 and Lord Herbcrt of Cher
bury, in 1ü42,Ü were commanded to withdraw; and in the 
comnwns, in 1715, it was ordered upon question and 
division, "that Sir \V. \Vyndham do now withdraw." 7 

A motion for adjouming the debate may be offercd at 
any period of thc discussion; and in the lords, whether 
seconded or not, must be disposcd of beforc the debate can 

proceed. In the commons, if it be not secondcd, it drops 
like any other motion, and the debate is continued as if 
no such motion had been madc; but if seconded, it must 
either be withdrawn or negatived, before the debate upon 
the question can be resumed. It was explainecl in the 
chapter u pon questions,S in what manner it is customary to 
alternate motions for the adjournment of the house, ami 

for the adjournment of the debate; and rcpeated motions 
to that effect, in opposition to the general desire of the 
housc, cannot be restrained, unless the house should alter 
the form of the question. At present thc words are "that 
the debate be rww adjourned ;" which being negatived, 
may, of course, be proposed again, at a later period, to 
which the prior decision of the house cannot be construed 

to apply; bnt if a question were proposed, "that the 
debate be adjourned from this day's sitting," 9 and nega
tived, it is presmncd that the same motion could not be 
repeated at any period of thc evening, however late. 

1 88 Com. J. 470. 2 91 lb. 42. 3 G3 lb. 14!). 4 DI lb. 3IfJ. 
5 4 LorJs' J. 476. 6 5 Lonls' J. 77. 7 18 Com. J. 40. 8 Supra, p. 17-2. 
9 This might be matle to include the sitting after 12 o'r.lock at uig:!Jt; 

although, aftcr that hour, the changc of day is rccognized iu al! the 
proceetlings. 
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CIIAPTER XII. 

DIVISIOXS. l\IODE OF DIYIDING IN DOTH IIOUSES. PHOXIES 

AXD PAIRS. 

TERESTED. 

PROTESTS. NEMBERS PERSONALLY IN-

Ix the lords, every lord who desires to vote, ancl holds 
proxies for other lords, mnst be prcsent in the house when 
the question is put. And in the commons no membcr is 
permitted to vote unless he was in the housc whcn thc 
question was put. 

On the 16th )Iarch 18~1 1\Ir. Speaker called the nttention of tl1e 
home to bis having eaused a member to vote in a uiYision, who 
was not within the doors of the house when the question was put; 
alHl the house resohed, nem. con., '' That the said memher had no 
right to Yate, and ought not to have hee11 eompelled to vote on 
tl1at occasion." 1 Another case occurred on the 2ith February 1824, 
when, after a division, ami befare the numoers were reportecl by the 
tellers, it was discovered that a memher had come into the honse 
after the c¡nestion was put; he was called to tl1e taLle, and upon 
the qnestion being put to him by )[r. Speaker, he deelared himself 
for thc noes; he was then Jet out of the house by the serjeant, and 
bis namc was not reckoued by the tellers for tbe noes, with whom 
he ltad yoter1.2 

On thc 3d :\Tay 181!), after the numlJers had been reported by 
.ti te tellcrs, notice was taken that severa! members hntl come into 
the house after the r1uestion wns put. 1\rr. Speaker desired any 
memhers who were not in tbe house when th e t¡uestion was put, to 
signify the same ; and ccrtain members having stnted that they 
were uot in th e house, tbeir names were strn ck off from the yeas 
nud from tit e noes respeetiYely; nnd the numbers, so altered, were 
reporteo J,y ::\1 r. Speaker to the house.3 

1 ¡r, Com. J. 172. 
2 7!l Jh. wr.. Tltis CllSO! is cutered so ambiguously in the Journal, that it 

mi~l1t a ppenr us if the memher hnd beco Jet out iuto the lobby, in ordcr to 
vote with the " nocs," who had gone forth; but such was not the fact, nor 
woul«l such a procrcrliug have bccn consi;;tcut with thc rules of the house. 

3 74 Cow. J. 3~3. 
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On the 2<1 Junc 18~5, t.he noes on n division were llireeted to go 
forth, 11nd certain members rcfusing to retire fro111 the lobby, thc 
other members in the honse werc <lesire<l again to take their 
places, an<l the members werc calleJ. in from the lobby. The 
speaker then aske!l onc of the six mcmbers who ha<l refused to 
retire, wherc he was when the question was put, nud he replied 
that he had been in the lobby; upon which he was informed by 
l\Ir. Speaker that he eould not he permittell to vote, and the 
serjcant was ordered to open the outer door of t.he lobby, that the 
six members might be enable<l to withdraw.• 

On the 14th June 183G the house was informed by a member 
who ha!l voted with the mnjority on a former day, that he was 
not in the house when the cptestion was put, and had therefore no 
right to vote on that oceasion; ami it was resoh·ed thnt his vote 
should be disallowed.~ 

Thesc precedents show that at whatever time it may be 
discovercd that members were not present when the ques
tion was put, whether during the division, before the num
bers are reported, or after they are declared, or even several 
days after the votes were given, such votes are disallowed. 
In order to prevent the accidental absence of members at 
so critica} a time, prccautions are taken to secure their 
attendance, and to prevent their escape between the putting 
of the question and the division. 

llefore u division can take place, the house must be IIousc clcared 

cleared of strangers in the galleries, below the bar, and in of strangcrs. 

the lobby. This occupies a considerable time when there 
are many strangers, but scarcely a minute when the gal-
leries are not full. \Vhen it is known tbat a division is 
about to ensue, the speaker, directly the debate is closed, 
gives the order that "strangers must withdraw," and at the 
same instant the doorkcepers shout "Clear tlw gallcry !" 
and ringa bell which communicatcs with every part of the 
building. This "division bell" is heard in the libraries, 
the refrcshment rooms, the waiting rooms, and wherever 
members are likely to be disperscd, and gives notice that a 
division is at hand. Those who wish to vote, basten to the 
housc immediately, and while the messengcrs are engaged 

1 SO Com. J. 483. 2 01 lb. 47;). 
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in e:xclnding strangers, they have time to reach their 
places. Diredly the ~trang·ers have withdrawn, the usher 
of thc black rod in the lords, and the se1jeant-at-arms in 

the common~, and thc doorkecpcrs and messeng·ers under 
their onlers, close and lock all the doors leading into the 

lwu:;e aml the adjoining lobbies simultaneously. Those 
members who arri,·e after the doors are shut, cannot gain 

admittance, and those who are within the house must 
remain there; but in the upper house, lords who desire to 

avoid ,·oting may withdraw to the woolsacks, where thcy 

are not strictly within the house, and are not thcrefore 
coun ted in the division. By shutting all the doors at once, 

care is taken, in the commons, to pre,·ent members from 

gai11i ng the lobby, and yet being shut out of the house; 

but it may occasionally happen that a mem.ber with diffi

culty squeezes himself through the outer door of the lobby, 
and the ncxt instant the serjeant shuts the door of the 

house. The member would then find himsel f enclosed be

twcen the two locked doors, and unable to vote; in which 

l:ase the doorkecper will open the outcr door of the lobby, 
and permit him to withdraw. 

\\'hen all the doors are thus closed, the . peaker puts thc 

question, ami the contenb and not-contents, or the ayes 
and noes respectively, declare themsekcs. \Vhen a division 

is nut cxpectcd, thc speaker is obliged to put the question 
t\rice, lJec..:ausc whcn his decision has bcen disputcd after 

the first putting of the qucstion, thc strangers must with
draw bcfore the question can be decided by a division; and 
in the meantimc memhers who were not present when the 

questiun was put, gain admittance to the house. N one of 
thc~e could vote unlcss the question were put a secoml 

tinH·, and it is therefure the practice to put the question 
an, ... the duor~ <11'1! dosed, whethcr it has bcen already put 
or 11ot, in ordt·r that the wholc housc may ha\·c noti~e of a 
divi:-:ion, <111d lw a!Jic tu decide upon the question when 
pul by thC' :-twak,·r. 
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A division is cffectcd in the lords by the not-contcnts 
rcmaining within the bar, and thc contents going bclow 
thc bar. 1 A tcller is appointed for each party, by whom 
they are respectiYely counted. \Vhen all thc lords then 
present have bccn told, they resume their places, and the 
clerk at thc tablc calls over the names of thosc lords who 
hold proxies, who, rising uncovered in their places,2 declare 
whether those for whom they are proxics are "content" or 
"not content." Thc lord chancellor or speaker gives his 
voice like the other lorcls on being required by the t~llers, 
but he does not lea ve the woolsack to vote. The total 
nmnbcr of lords prcsent ancl of the proxies are thcn 
declared, and thc question is decidecl by the joint majority 
of both c1asses of votes. 

In case of an equality of voices and proxies combined, 
t.he not-contents have it, and thc question is declared to 
have been resolved in the negative. \Vhcn this occurs it 
is always entered in the J ournals "Then, according to the 
ancient rule in the like cases, 'semper p1·ceswnitur pro 

negante,' &c." 3 The effect of this rule is alterecl when the 
house is sitting juclicially, as the question is then put "for 
rcversing, and not for affirming; ".J. and consequently if 
the numbers be equal, the judgment of the court below is 
affirmcd. 

The following are standing orders in regard to voting, 
when no formal division takes place:-

" In voting, the lowest, after the question is pnt by the lord 
chancellor, lJegins first, and every lonl in his turn riscs, uncovered, 
and only says content or non-couteut." ~ 

"That after a qucstion is put, aml thc honse hath votcd there
upon, no lord is to dcpa1·t out of his place, 1111Iess upon a divi
sion of the house, until the honse llave entere<l on some other 
business." 6 

J)ivision In the 
lonls. 

When Yoices 
equal in the 
lords. 

1\Ianner of 
voting in the 
house. 

J.ords to kerp 
t!H'ir plaees 
upon voting. 

The practice in the commons, until 1836, was to send In the com

onc party forth into the lobby, the other remaining in the mons. 

1 Lords' S. O. N o. 22. 
4 lb. No. 5G. 

2 lb. 3 14 Lonls' J. 107, l'G8. 

s Ib. No. '.W. 6 lb. X o. ~l. 
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lwu~e. Two tcllers for cach party then counted thc 

numbcr:-:, aml reportcd thcm. In 183G it was thought 
ad\'i:.;able to adopt some mode of recording the names 
of mcmbcrs who \'Oted, and for this purpose severa} eon

trivances were proposed : but by that adopted and now 
in opcration, thcre are two lobbies, one at each end of 
the house, aml, on a division, the house is entirely cleared; 

one party bcing fient into each of the lobbies. The 
speaker, in the first place, directs the ayes to go into 
one lobby, ami the noes into the other, and then ap

points two tellers for each party; of whom one for the 
ayes and another for the noes are associated, to check 

each othcr in the telling. If two cannot be found, no 

division is allowcd to take place. 

On the 4th June 18:29 a membcr was appointed one of the tellers 
for the yeas; but no other member remaining in the house to be 
a teller for the yeas, the noes, who had gone forth, returned into 
the house, aml .:\Ir. Speaker declared that the noes had it! In 
another case, 14th Augnst 1835, the yeas were directed to go 
forth, aml a member was appointed a teller; but no membcr 
going forth, nor any other memiJer appearing to be a sccond teller 
for the yeas, .i\lr. Speaker declared the nocs had it ; 2 and several 
cases, of the same kind, ha ve occurred more recently.3 

r t would, indeed, be unreasonable to allow a division, 
when, without counting the majority, the minority obviously 
consists of one member only, opposed to the whole house; 
and it would be worthy of consideration whether a rule 

C<Jnld not be established, by which no division should be 
allowed, unless 10 members declared themselves with the 
minority, besidcs the tellers. An unnecessary division is 

a grcat evil; it occupics much time, and causes con
~idcrablc inconvcniencc to the mcmbcrs; and the more 
11nec¡ual the particl', thc longer is the time consumed in 
thP clivi:-;ion, <mcl the more irksome the process of dividing 
to the majority. The ~peaker can rarely doubt which 
party i~ tllf• minority, whcu the ,·oiccl":i on onc side are ~o 

1 ~4 Cow. J. 3i!J. ~ ~1() 1 IJ. .j.j(), 3 !Ji lb. 183. 304. 08 lb. {l();j , 
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few as to sound less in number than 10 ; and if that party

nevertheless, disputed his decision, he might desire them

to stand up, before the division, and no time would be

lost in counting them. Occasions for enforcing this rule

would not occur very often ; but, whenever the speaker

had reason to believe, or any member took notice, that

the ayes or the noes were less than 12, including the

tellers, it would be a fair and simple mode of avoiding a

division.^

Such a restriction upon the right of dividing, would

most facilitate the progress of public business, in cases

where a very small party oppose themselves to a bill, or

insist upon an adjournment. Frequent divisions must

then arise, in which hundreds, perhaps, retire into one

lobby, and units into the other ; and, time being thus

lost, the weaker party succeed at last, by reason of the

unwieldy force of the majority.

When there are two tellers for each party, the division Form of

, 1,11 • 1 1 division in the
proceeds, and the house is cleared. Coinuious.

Two clerks are then stationed at each of the entrances

to the house, holding lists of the members, in alphabetical

order, printed upon large sheets of thick pasteboard, so

as to avoid the trouble and delay of turning over pages.

While the members are passing into the house again, the

clerks place a mark against each of their names, and the

tellers count the number.

When both parties have returned into the house, the

tellers on either side come up to the table and report the

numbers ; and, if they agree, the speaker also declares

them, and states the determination of the house. If the

two tellers should differ as to the numbers on the side

told by them, or if any mistake be discovered, there

appears to be no alternative but a second division.^

' A practice analogous to that proposed, is already sanctioned in regard to

divisions in coiiiinittecs of the whole house. See p. -ID.

= .3:3 Com. J. 21-2.



218 DIVISIONS.

Cnsting voice of If tlie numbers should happen to be equal, the speaker
the sneaker.

, , . ^ , ^,

(and m committee the chairman), who otherwise never

votes, must give the casting voice. In the performance

of this duty, he is at liberty to vote like any other

member, according to his conscience, without assigning

a reason ; but, in order to avoid the least imputation upon

his impartiality, it is usual for him, when practicable, to

vote in such a manner as will not make the decision of

tlie house final, and to explain his reasons, which are

entered in the Journals.

Precedents. On the 14tli June 1821, for instance, the speaker declared him-

self with the yeas, on a question for reading the amendments made

by a committee to a bill a second time, " upon the ground of

affording a further opportunity to the house of expressing an

opinion upon the bill."
'

Upon the second reading of a bill, 1st May 1828, the numbers

being equal, Mr. Speaker stated, " that as the bill had been

entertained l)y the house, although they were now undecided as

to whetlier it should proceed or not, he considered that he shoukl

best discharge his duty by leaving the bill open to further consi-

deration, and therefore gave his vote with the yeas."* The

speaker acted upon the same principle on the third reading of

a bill, 23d June 1837;^ and a similar course has generally been

taken at other stages in the progress of bills. ^ A case, however,

occurred on the 2d April 1821, in which the speaker voted with

the noes on the second reading of a bill, and so threw it out, with-

out assigning any reason for his vote.*

The principle by which the speaker is usually guided in

giving his casting voice, has been carried even further than

in the case of bills.

On the 2Gth May 1820, within a few days of the end of the

session, a resolution was proposed in reference to the practice of

the house in cases of bril)ery at elections. The previous question

was moved, and, on a division, the numbers being equal. " Mr.
Sj)eaker said, that it being now his duty to give his vote, and
con!<idering the projjosed resolution as merely declaratory of what
are the powers and what is the duty of the house, and that any

' 70 Com. J. 430. ^ 83 lb. 292. ^ 92 lb. 496.
* 95 lb. 53(5. 90 lb. 34-1. 9H lb. U!3. * 76 II). 229.
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inaccuracy in tlie wording of tlie resolution might be amended,

when in the new Parliament it must be re-voted, lie should give

his vote with the yeas." *

After the division, the sheets of pasteboard on which the Pvi'>iication of

. , ,
... division lists.

names of members are marked are exammed by the divi-

sion clerks, and sent off to the printer, who prints the

marked names in their order; and the division Usts are

dehvered on the following morning, together with the

Votes and Proceedings of the house. This plan of record-

ing the names of members, on a division, has been quite

successful ; they are taken down with great accuracy, and

very little delay is occasioned by the process.

In committees of the whole house, it is the rule, that Divisions in

, ,
, PI coiuiuittee,

divisions are to be taken by the members ot each party

crossing over to the opposite side of the house, unless five

members require that the names shall be noted in the

usual manner; but the custom of publishing the names

has become so popular and general, that no practical dif-

ference exists in the mode of taking divisions in committee.

If less than five members should happen to object to a

question, and were not assisted by any of the opposite

party, they could not have their names recorded ; but an

inconsiderable minority are generally the most anxious for

the publication of their votes; and if more than five in

number, they could insist upon it.

In the lords, it has been seen, that not only those peers Proxies,

who are present may vote in a division, but, on certain

questions, absent peers are entitled to vote by proxy, and

their votes are numbered with the rest ; the joint majority

of votes and proxies being decisive of the question. The

following rules and restrictions are incident to the right

of voting by proxy :

—

" No lord of this house shall be capable of receiving above two No lord to have

proxies, nor more to be numbered in any cause voted. All proxies above two.

from a spiritual lord shall be made to a spiritual lord, and from a

temporal lord to a temporal lord." '

' 81 Com. J. 387. ^ Lords' S. O. No. 79. See also ol Lords' J. 11)2.
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Proxies vaca- " If a peer having leave of the king to be absent from Par-
tcti n|Hjn lords' ijftnient,' gives his proxy and afterwards sits again in the house,

his coming and sitting again in Parliament doth determine tlmt

proxy." ^

New proxies. " If a peer having leave to be absent, makes his jiroxy and re-

turns, he cannot make a new proxy without new leave." ^

Proxies not to " Tliat proxies may be used in preliminaries to private causes,
he useil in judi-

jj^j ^^^j jj^ t^iving judgment."

<

cial cases. ^ d J o

Though by bill. "That no proxy for the future shall be made use of in any

judicial cause in this house, although the proceedings be by way of

bill."^

Lords to vote "That a lord having a proxy and voting on the question, ought
for their proxies to give a vote for that proxy in case proxies be called for."^
if they vote on
the (picstion. " That the proxy of no lord shall be entered the same day on

Proxies, when which he has been present in the house, and that no proxy entered
to be entered, jn the book after three of the clock, shall be made use of the same

day in any question, and that the clerks give an account thereof

to the house."''

In committee. ^^ ^^ ^^^0 a rule that no proxy can be used in a com-

mittee of the whole house.

Peers and their The most usual practice is for lords to hold the proxies

voteahke!''""^
of other lords of the same political opinions, and for the

votes of both to be declared for the same side of a ques-

tion. This is the true intent of a proxy ; but it occasionally

happens, that a lord has been privately requested by

another lord, whose proxy he holds, to vote for him on

the opposite side; in which case, it is understood to be

regular to admit their conflicting votes in that manner.

But it is said, that this variation from the ordinary rule

is permitted upon the supposition, that between the time

of voting and of declaring the vote of the proxy, a lord

may be supposed to have altered his own opinion ; for the

form of the proxy would appear to delegate to the lord

' See Report of Precedents, when King George 3 was incapacitated from
({ranting siicli leave. 48 Lords' J. 21. 4(3.

^ Lords' 8. O. No. 80. > lb. No. 81. ' lb. No. 82.

^ lb. No. 83. Tills rule is extended to controverted elections of the repre-

sentative peers of Scolland. .31) Lords' .1. 33. 41 lb. 24.
« lb. No. 84. 7 II, i^Tj, g^
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who holds it, the absolute right of decision for the absent

lord, without any reference to the opinions of the latter,

expressed after the signature of that instrument.

A practice, similar in effect to that of voting by proxy, I'airs.

has for many years been resorted to in the House of in the coin-

Commons. It has been shown, that no member can vote

unless he be present when the question is put; and no

sanction has ever been given, by the house, to any custom

partaking of the character of delegation. But a system

of negative proxies, known by the name of " pairs,"

enables a member to absent himself, and to agree with

another member that he also shall be absent at the same

time. By this mutual agreement, a vote is neutralized on

each side of a question, and the relative numbers on the

division are precisely the same as if both members were

present. The division of the house into distinct political

parties facilitates this arrangement, and members pair with

each other, not only upon particular questions, or for one

sitting of the house, but for several weeks, or even months,

at a time. There can be no parliamentary recognition of

this practice ; and it is therefore conducted privately, by

individual members, or arranged by the gentlemen who
are entrusted, by the two great parties, with the office of

collecting their respective forces on a division.

In addition to the power of expressing assent or dissent Protest.

by a vote, peers may record their opinion, and the grounds

of it, by a " protest," which is entered in the Journals,

together with the names of all the peers who concur in it.

On the 27tli February 1721, it was ordered, " that such lords as When to be en-

shall make protestation, or enter their dissents to any votes of this tered.

house, as thoy have a right to do without asking leave of the

house, either with or without their reasons, shall cause their

protestation or dissents to be entered into the clerk's book, the

next sitting day of this house, before the hour of two o'clock,

otherwise the same shall not be entered ; and shall sign the same

before the rising of the house the same day."'

' Lords' S. O. No. 114.



PERSONAL INTEREST.

Personal in-

terest.

Peers.

Commons.

When a protest lias been drawn up, any peer may either

subscril)e it without remark, if he assent to all the reasons

assigned in it; or he may signify the particular reasons

which have induced him to attach his signature.^

In 1796, a general resolution was proposed in the lords,

" That no peers shall vote who are interested in a ques-

tion ;" but it was not adopted.'^ It is presumed, however,

that such a resolution was deemed unnecessary ; and that it

was held, that the personal honour of a peer will prevent

him from forwarding his own pecuniary interests by his

votes in Parliament.

In the commons, it is a distinct rule, that no member

who is personally interested in a question shall be allowed

to vote upon it ; but this interest must be direct and pecu-

liar, and not merely of a general or remote description.

OntheSdJune 1824, a division took place on a "Bill for repeal-

ing so much of an Act 6 Geo. 1, as restrains any other corporations

than those in the Act named, and any societies or partnerships,

from effecting marine insurances, and lending money on bottomry."

An objection was made to the numbers declared by the tellers,

that certain members who voted with the yeas, were jjersonally

interested in the passing of the bill, as being concerned in the

Alliance Insurance Company ; but it was decided that they were
not so interested as to preclude their voting for the repeal of a
Public Act.^

On the 20th May 1825 notice was taken that a member who had
voted with the yeas on the report of the Leith Docks Bill, had a

direct pecuniary interest in passing the bill. lie was heard in liis

])lace; and having allowed that he had a direct pecuniary interest

in passing the bill; that on that account he had not voted in the

committee on the bill; and that he had voted, in this instance,

through inadvertence, his vote was ordered to be disallowed.''

In some cases, also, members who have been subscribers

to undertakings, have voted in favour of bills before the

house, for currying them into effect ; and when they have

admitted that they were subscribers, their votes have been

disallowed.''

' But the protestor reasons may be ordered to be expunged. 43 Lords' J. 82.

' 40 Lords' J. C40. GSO. » TJ Com. J. 455. " 80 lb. 443.

' 80 Com. J. 110. i)l lb. 271.
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But it is not sufficient to be interested in a rival under-

taking.

On the 22(1 February 1825, a member voted against a bill for

establishing the London and Westminster Oil Gas Company, and

notice was taken that he was a proprietor in the Imperial Gas
Light and Coke Company, and thereby had a pecuniary interest

in opposing the bill. A motion was made that his vote be dis-

allowed, but after he had been heard in his place, it was with-

drawn.*

If any doubt should be entertained by the house whether

a vote should be disallowed or not, the member whose vote

is under consideration should withdraw immediately after

he has been heard in his place, and before the question is

proposed.*

Upon the same principle that every member should be

free from any pecuniary interest in the votes he may give,

it was resolved, on the 2d May 1695,

"That the offer of any money, or other advantage, to any Offer of money,

member of Parliament, for the promoting of any matter whatso-

ever, depending or to be transacted, in Parliament, is a high

crime and misdemeanor, and tends to the subversion of the

English constitution." 3

And, more recently, it has been declared contrary to the

law and usage of Parliament, for any member to be engaged

in the management of private bills for pecuniary reward.*

And, upon the same grounds, it was ordered, on the 6tli Counsel.

November 1666,

" That such members of this house as are of the long robe shall

not be of counsel on either side, in any bill depending in the

Lords' House, before such bill shall come down from the Lords'

House to this house." *

' 80 Com. J. 110. * 80 lb. 110. 91 lb. 271.

» 11 lb. 331. • 85 lb. 107.

5 8 lb. 64G. See case of Mr. Roebuck, 97 lb. 499.
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CHAPTER XIII.

COMMITTEES OF THE WHOLE HOUSE : GENERAL RULES

OF PROCEEDING : CHAIRMAN ; MOTIONS AND DEBATE :

HOUSE RESUMED.

Mode of ap-

pointinent.

Chairman of

lords' coiniiiit-

tees.

Chairman of

coiiiiiiittcos in

tlie coiiiiiioiia.

A COMMITTEE of the whole house is, in fact, the house

itself, presided over by a chairman, instead of by the

speaker. It is appointed in the lords by an order " that the

house be put into a committee," which is followed by an

adjournment of the house during pleasure. In the com-

mons it is appointed by a resolution, " That this house will

resolve itself into a committee of the whole house ;" after

which a question is put by the speaker, viz. :
" That I do

now leave the chair;" and when that is agreed to, the

speaker leaves the chair immediately, the mace is removed

from the table, and the committee commences its sitting.

The chair is taken, in the lords, by the chairman of

committees, who is appointed at the commencement of

each session, by virtue of the following resolutions of the

23d July 1800 :—

" That this house will, at the commencement of every session,

proceed to nominate a chairman of committees of this house.

" That such lord as shall be nominated, do take the chair in all

committees of the whole house, unless where it shall have been

otherwise directed by this house." '

In the commons the chair is generally taken by the

cliairnian of the committee of ways and means. If a

diHercucc sliould arise in the committee concerning the

election of a chairman, it must be determined by the

hous(; itself, and not by the committee. The speaker

resumes tlie cliair at once, and puts a question, " That a

particular member do take the chair of the committee
;"

' 4-2 Lords' J. n:}0.
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which being agreed to, the mace is again removed from

the table, and the committee proceeds to business under

the chairman appointed by the house.'

The j)roceedings are conducted in the same manner as Conduct of im-

when the house is sitting.'^ In the lords a peer addresses
^'"^^**

himself" to their lordships, as at other times : in the com-

mons, a member addresses the chairman, who performs in

committee, all the duties which devolve upon the speaker

in the house. He calls upon members as they rise to

speak, puts the questions, and maintains order.

A committee can only consider those matters which Matters com-

have been committed to them by the house. If it be

desirable that other matters should also be considered, an

instruction is given by the house for that purpose.^

It is an understood rule that a motion in committee Motion not

1 . 1 1 1 1 • 1 • 1 1 • . seconded in
need not be seconded, which is observed ni practice, committee,

although it has never been distinctly declared, and its

propriety is sometimes questioned. It derived confirma-

tion from the former practice of appointing only one teller

for each side on a division in committee; and, although

two tellers are now appointed, without whom no division

in the lobbies is allowed to proceed ; a question is still put

from the chair on the motion of one member.

A motion for the previous question is not admitted in Previous ques-

committee ; since the committee are only authorized to con-

sider the matters which have been referred to them by the

house, and of which the consideration should be preferred

to a motion which is only offered for the purpose of ex-

cluding them from a decision. Motions, however, havino-

the same practical effect, have sometimes been allowed in

committees on bills.'*

> 9 Com. J. 38G. 13 Ih. 704. 21 Ih. 255. 65 lb. 30. 3 Grey's Debates, 301.
* Lords' S. O. Nos. 28, 29.

' An instruction should always be moved distinctly after tlie order of the

day has been read, and not as an amendment to the question for the speaker

leaving the cliair.

* See Chapter XVI 11., on Hills, p. 280.
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Questions of On the Sd November 1675, it was declared to be an
sums and dates.

ancient order of the house, " that where there comes a

question between the greater and lesser sum, or the longer

or siiorter time, the least sum and the longest time ought

first to be put to the question." ' This rule has more imme-

diate reference to the committees of supply, and ways and

means, but is also observed in other committees.

Meiiiiiers may Xiie main dltlerencc between the proceedings of a coni-
pp -ak more

. . .

tiKui once. mittee and those of the house is, that in the former a

member is entitled to speak more than once, in order that

the details of a question or bill may have the most minute

examination ; or, as it is expressed in the standing orders

of the lords, " to have more freedom of speech, and that

arguments may be used pro et contray^ These facilities

for speaking are not often abused so as to protract the

debates ; but are rather calculated, in ordinary cases, to

discourage long speeches, and to introduce a more free

and conversational mode of debating. When a member
can speak only once, he cannot omit any argument that

he is prepared to offer, as he will not have another oppor-

tunity of urging it; but when he is at liberty to speak

again, he may confine himself to one point at a time.

To speak stand- Members must speak standing and uncovered, as when
the house is sitting, although it appears that, in earlier times,

they were permitted to speak either sitting or standing.

On the 7th November IfiOl, in a committee on tlie subsidy or
supply, Sir Walter Raleigh was interrupted by Sir E. IJobby, who
said, " We cannot hear you ; speak out

;
you should speak standing,

that so the house might the better hear you." To this Raleigh
rejilied, " that being a committee, he might speak either sitting or
standing." Mr. Secretary Cecil rose next, and said, " Because it

is on argument of more reverence, 1 chuse to speak standing." ^

iioiisf re- It was ordered and declared by the lords, 10 June 1714,
•limed. J J 7

" That when the house shall be put into a committee of the
whole house, the house be not resumed without the unanimous

' -^ <^'"m- J- 307. 2 Lords' S. O. No. 28.

' 4 Pail. Hist. 410.
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consent of the committee, unless upon a cjuestion put hy the lord

who shall be in the chair of such committee."

'

In the commons, if any doubt should arise as to a point ciiairman

£.1 ,1 !• 1 • 1 J.1 -xi J. leaves the cliuir.
or order or other proceedmg, which the committee cannot

, . 1 1 1 ji • • Commons.
agree upon, or which may appear beyond their province

to decide, the chairman should be directed to leave the

chair, report progress, and ask leave to sit again. Thus,

on the 2d March, 1836,

A debate having concluded in committee, the chairman stated

that before he put the question he wished to have the ojiinion of

the committee as to the manner in which the committee should be

divided, in case of a division ; and it being the opinion of the

committee, that that matter ought to be decided by the house, the

chairman left the chair, and Mr, Speaker having resumed the

chair, the chairman reported that a point of order had arisen in

the committee, with respect to the manner in which the commit-

tee should be divided, upon which the committee wished to be

instructed by the house. The house proceeded to consider this

point, and Mr. Speaker having been requested to give his opinion,

stated it to the house ; after which the house again resolved itself

into the committee, the question was immediately put, and the

committee divided in the manner pointed out by the speaker.^

If any pubhc business should arise in which the house Speaker ro-

is concerned, the speaker resumes the chair at once, with-
in certaiacas'es.

out any report from the committee ; as if the usher of the

black rod should summon the house to attend her Majesty

or the lords commissioners in the House of Peers, or if the

time be come for holding a conference with the lords.^

So, also, if any sudden disorder should occur, by which

the honour and dignity of the house are affected, the

urgency of such a circumstance would justify the speaker

in resuming the chair immediately, without awaiting the

ordinary forms.

On the 10th May 1675 a serious disturbance arose in a grand

committee, in which bloodshed was threatened ; when it is related

that " the speaker very opportunely and prudently rising from his

seat near the bar, in a resolute and slow pace, made his three

respects through the crowd, and took the chair." The mace

' Lords' S. O, No. 31. ' 91 Com. J. 104. ' (i7 Com. J. 431.

Q2
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liaviurj Ijcen forcibly laid iqion the talile, all the disorder ceased,

and the gentlemen went to tlieii- j)]aces. The speaker being sat,

sj)oke to this purpose, " That to bring the house into order again,

be took the chair, though not according to order." No other

entry appears on the Journal than that " Mr. Speaker resumed
the chair;" but the same report adds, that though "some gentle-

men excepted against his coming into the chair, the doing it was ge-

nerally api)roved, as the only expedient to suppress the disorder." '

The speaker certainly acted with judgment on that occa-

sion, and a more recent case would seem to prove that he

was not out of order.

On the 27th February 1810, a member who, for disorderly con-

duct, had been ordered into custody, returned into the house,

during the sitting of a committee, in a very violent and disorderly

manner; upon which Mr. Speaker resumed the chair, and ordered

the Serjeant to do his duty. When the member had been removed
by the serjeant, the house again resolved itself into the committee.*

Forty memi.ers A committee of the whole house, in the commons, cannot
required.

])roceed with business any more than the house itself,

inilcss 40 members be present; but it has no power of ad-

journment, by which the sitting of the house would be con-

cluded. Wiien notice, therefore, is taken that 40 members

are not present, the chairman counts the committee, and

if less than that number be present, he leaves the chair,

and Mr. Speaker resumes the chair, and tells the house.

If 40 members be then present, the house again resolves

itself into the committee ; but if not, the speaker adjourns

the house, without a question first put, in the same manner

as when 40 members are not present during the sitting of

the house.^ So, also, if it appear on a division in com-

mittee, that 40 members are not present, the chairman

leaves the chair, and the speaker tells the house in the

same nr.unicr.'

Cannotadjourn. A coiiiinittce of the whole housc has no power either to

adjourn its own sittings or to adjourn a debate to a future

sitting; but if a debate be not concluded, or if all the

Lords. matters referred be not considered ; in the lords, the house

is resumed, and the chairman moves " that the house

' .1 Grf-yVDeb. 12<J. ^ Go Com. J. 134. ^ 01 lb. G59. ^ 85 lb. GO, &c.
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be again put into committee" on a future clay: and in

the commons, the cliairman is directed to " report progress, Commons,

and ask leave to sit again." It is, therefore, the practice

for members who are desirous for an adjournment, to move

that the " chairman do report progress," in order to put

an end to the proceedings of the committee on that day;

as this motion, in committee, is analogous to -that fre-

quently made at other times, for adjourning the debate.

A motion "That the chairman do now leave the chair,"

would, if carried, prevent a report from being made, and

would supersede the business of a committee ; as an ad-

journment of the house supersedes a question.

If none of the interruptions and delays to which com- Report,

mittees are liable should occur, the chairman is directed i

to report the resolutions or other proceedings to the house.

Sometimes he is instructed to move for leave to bring in

bills, or to inform the house of matters connected with the

inquiries or deliberations of the committee.

In the commons, the principal proceedings in committees

of the whole house are in reference to bills, and the voting

of supply, and ways and means ; of which a description

will be found in the chapters relating to these matters.^

Since 1832 the annual appointment of the ancient r.rand com-

Grand Committees for Religion, tor Grievances, for Courts

of Justice, and for Trade, has been discontinued. They had

long since fallen into disuse, and served only to mark the

ample jurisdiction of the commons in Parliament.

In the House of Lords, the proceedings of committees Entry of pro-

1 . ii T 1
• ii ceedincs in the

do not appear upon the Journals ; nor m the commons were joumais.

they entered until, on the 23d February 1829, the speaker

submitted to the house that arrangements should be made

to effect that object, to which the hou«e assented.'^ Since

that time the proceedings in committee have been recorded,

and are a valuable addition to the means of comprehending

the forms of parliamentary procedure.

> See Chapters XVIII. aud XXI. - 84 Com. J. 78.

q3
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CHAPTER XIV.

APPOINTMENT, CONSTITUTION, POWERS, AND PROCEEDINGS

OF SELECT COMMITTEES IN BOTH HOUSES.

General pro- A SELECT committee is composed of certain members
viiiceofaselect • . i i ^i i j ^ ,

coiumittte. appomtecl by the house to consider or mqune mto any

matters, and to report their opinions, for the information

of the house. Like a committee of the whole house, a

select committee are restrained from considering: matters

not specially referred to them by the house. When it is

thought necessary to extend their inquiries beyond the

order of reference, a special instruction from the house

gives them authority for that purpose ;* or if it be deemed

advisable to restrict their inquiries further than was origi-

nally intended, an instruction should be given by the house

for prescribing the limits of their powers.* Inquiry by

evidence is the most general object of a select committee
;

but committees may be appointed for any other purpose

in which they can assist the house, and petitions and

other documents are constantly referred to them for con-

sideration.

Appointment in In the House of Lords, there are no special rules in
the lords. '

regard to the apj)ointment and constitution of select com-

mittees. The house resolve, that a select committee be

appointed; after which, it is ordered that certain lords

then nominated shall be appointed a committee to inquire

into the matters referred, and to rejjort to the house.

Their lordships, or any three of them (or a greater num-
Ixr, if necessary,) are ordered to meet at a certain time

in the Prince's Lodgings, near the House of Peers, and

to adjourn as they please.

' in Com. J. 4-22. Gal. 2 75 ^^^ OOO. !(0 lb. 5iJ2.
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The order of sitting on tlic lords' committees and other Sittiiii,'^ ami

matters, are thus defined by tlie standing orders :

—

°'"

" If they be a select committee, they usually meet in one of the

rooms adjoyning to the upper house, as the lords like ; any of tlie

lords of the committee speak to the rest uncovered, but may sit

still if he please; the committees are to be attended by such

judges or learned coiincel as arc appointed ; they are not to sit

there, or be covered, unless it be out of favour for infirinity; some

judge sometimes hath a stool set behind, but never covers, and tlie

rest never sit or cover. The Lord Chief Justice Popham did often

attend committees ; and though he were chief justice, privy coun-

cillor, and infirm, yet w^ould he very hardly ever be perswaded to

sit down, saying it was his duty to stand and attend, and desired

the lords to keep those forms which were their due." '

The House of Lords do not give select committees witnesses, how

any special authority to send for witnesses or documentary
''"'"'""'"-' •

evidence ; but parties are ordinarily served with a notice

from the clerk attending the committee, that their attend-

ance is requested on a certain day, to be sworn at the bar

of the house, in order to be afterwards examined before

the committee. Where a positive order is thought neces-

sary to enforce the attendance of a witness, or the pro-

duction of documents, it emanates from the house itself.

In order to ensure fairness and efficiency in the consti- ApiKnntmont,1,1 constitution,

tution and proceedmgs or select committees, and to make and practice hi

their conduct open to observation, the House of Commons ^^^ commous,.

have laid down the following regulations •

—

1. " That no select committee shall, without previous leave Number of

obtained of the house, consist of more than 15 members ; that luembers.

such loave shall not be moved for without notice ; and that in the

case of members proposed to be added or substituted after the first

appointment of the committee, the notice shall include the names

of the members proposed to be added or substituted."*

2. " That it be recommended to every member moving for the Attcnilaucc.

appointment of a select committee, to ascertain previously whether

each member proposed to be named by him on such committee,

will give his attendance thereupon."

' Lords' S. O. No. 32. ' 91 Com. J. OO. 0-2 Ih.f*.

Q4
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Notice of 3. " That every member iiiteiidinj^ to propose a select committee,
"""'^'='-

shall, one day next l»efore flie nomination of sucli committee, place

on the notices the names of the members intended to be proposed

by him to be members of such committee," '

List of uieiii- 4. « That lists be affixed in some conspicuous place in the com-
'^^

mittee clerks' office, and in the lobby of the house, of all members

serving on each select committee." *

tiiiestions to 5. '* Tiiat to every question asked of a witness under examination
witnt'sses.

jjj {j,g proceedings of any select committee, tl.ere be prefixed in

the minutes of the evidence, the name of the member asking such

([uestion."

Mimittsof pro- 6. "That the names of the members present each day on the
cecdiiigs. sitting of any select committee be entered on the minutes of evi-

dence, or on the uiinutes of the })roceedings of the committee (as

the case may be), and reported to the house on the report of such

committee."

Divisions. 7. " That in the event of any division taking place in any select

committee, the question proposed, the name of the proposer, and

tiie respective votes thereupon, of each member present, be entered

on the minutes of the proceedings of the committee (as the case

may he), and reported to the house on the report of such com-

mittee."

Appointment of In Compliance With the first of these resokitions, a select

eommittee is usually connned to 15 members, but it iioni

any special circumstances a larger number should be thought

necessary, the house will allow it.^ In special cases, the

house have also thought fit to a})point certain committees

by ballot,^ or to name two members, and to appoint the

rest oi the committee by ballot,'' or to choose 21 names by

ballot, and to permit each of two members nominated by

the iiouse, to strike off four from that numbi-r." Members

have also been nominated to serve on a committee, to

examine witnesses, without the power of voting.
'^

M.iiiiKTsa.idcd Mciiihers are frequently added to committees, and other
au(i diacliurfjcd. ...

nu'uil)ers ongmally nominated are discharged from further

attendance.

Quorum. Whatever may be the number of a committee, it is not

pmliabh- that all coiihl attend, and the house order in

' '.KJ Com. J. 2'Jl. 2 91 lb. 30. 92 lb. 8.

^ 02 lb. !M. • 74 lb. 04, 6.C. * 88 lb. 144. 4G7, &c.
* 88 lb. ICO. 470. ' 91 lb. 4:2.
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each case what number shall be a quonun. If no quorum

were named, it would be necessary for all the members of"

the committee to attend. Three are generally a quorum

in committees of the upper house, and in the commons the

usual number is five ; but three are sometimes allowed,

and occasionally seven, or any other number which the

liouse may please to direct. In two cases where the in-

vestigations of conmiittees partook of a judicial character,

the house zianied a quorum of five, but at the same time

ordered the committee to report the absence of any mem-

ber on two consecutive days. ^

A committee cannot proceed to business without a

quorum, but must wait until the proper number of mem-

bers have come into the room. If the number should

afterwards be reduced below the quorum, business is not

interrupted, unless a member take notice that the proper

number are not present. No question, however, can be

decided by vote without a quorum, as the irregularity

would then be obvious, and would appear on the minutes.

On these points the practice is similar to that observed in

the house in regard to the presence of 40 members.

As the object of select committees is usually to take Evidence,

evidence, the House of Commons, when necessary, give

them " leave to send for persons, papers, and records."

By virtue of this authority, any witness may be summoned

by an order, signed by the chairman, and he must bring

all documents which he is informed will be wanted for the

use of the committee. Any neglect or disobedience of a

summons will be reported to the house, and the offender

will be treated in the same manner as if he had been guilty

of a similar contempt to the house itself. This general

notice of the power of committees in respect to witnesses,

will suffice, in this place ; as the proceedings of Parliament

in regard to the summoning, examination, and punishment

of witnesses, will appear more at length in the next chapter."^

' 90 Com. J. 4J7. 504. « See infra, p. 238.
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All lords may
eoiiii', but uut

vot*.'.

Presence of When a select committee of the House of Lords are

.
miigers.

taking the examination of witnesses, strangers are rarely

allowed to be present ; but in the commons the presence

of strangers is generally permitted : their exclusion, how-

ever, may be ordered at any time, and continued as long as

the committee may think fit. When they are deliberating,

it is the invariable practice to exclude all strangers, in

order that the committee may be exposed to no interrup-

tion or restraint.

All the lords are entitled to attend the select committees

of that house, subject to the following regulations :

—

" Here it is to be observed, that at any committee of our o-wn,

any member of our house, though not of the committee, is not

excluded from coming in and speaking, but he must not vote : as

also he shall give place to all that are of the committee, though of

lower degree, and sliall sit behind tliem, and observe the same

order for sitting at a conference with the commons." '

Members of the House of Commons have claimed the

right of being present as well during the deliberations of

a committee as while the witnesses are examined; and

although if requested to retire, they would rarely make
any objection, and on the grounds of constant practice and

courtesy to the committee, they ought immediately to

retire when the committee are about to deliberate
;
yet it

does not appear that the committee, in case of their refusal,

would have any power to order them to withdraw.

On the 24th April 1626, Mr. Glanvyle, from the select committee

Cliarircsairainst *^" ^''^ charges against the Duke of Buckingham, stated that
tlic Duke of exceptions were taken by some members of tiie house against the

examinations being kejit private, witliout admitting some other

members thereof, and desired the direction of the house. It is

evident from this statement that the committee had exercised

a jxAver of excluding members; and though it is said in the

Journal that much dispute arose upon the general question,
" whetiicr tlie members of the house, not of a select committee,
may come to the select committee," no general rule was laid

down; but in that i)articular case the house ordered, "That no

J'rcsencc of

iiieiabers.

l'r< cedents.

liuckiiighum.

L....N' P. (>. \o. :j3.
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rueinbor of the house shall be present at tlu; debate, disposition, or

])ennini; of the l)usiness by the select committee ; but only to be

l)resent at the examination, and that without interposition." •

All opinion somewhat more definite may be collected Eastindiajudi-

from the proceedings of the India Judicature Committee,

in 1782 :

—

In that case the committee were about to deliberate upon the Mr. Barwell.

refusal of Mr. Barwell to answer certain questions,- and on the

room being cleared, he insisted upon his privilege, as a member of

the house, of being present during the debate. The committee

observed, that Mr. Barwell being the party concerned in that

debate, they thought he had no right to be present. Mr. Barwell

still persisted in his right, and two members attended the speaker,

and returned with his opinion, that Mr. Barwell had no right to

insist upon being present during the debate; upon which Mr.

Barwell withdrew. Here the ground taken by the committee for

bis exclusion was, that he was concerned in the debate, and not

simply that, as a member, he had no right to be present at their

deliberations. The house soon afterwards ordered, " That when

any matter shall arise on which the said committee wish to

debate, it shall be at their discretion to require every person, not

being a member of the committee, to withdraw."

The inference from this order must be, that the commit-

tee would not otherwise have been authorized to exclude

a member of the house.

^

When committees were appointed to examine the physicians of Kind's pliysi-

King George 3, in 1810 and 1811, the house also ordered, " That ciaiis.

no member of this house, but such as are members of the com-

mittee, be there present."

'

On the 29th June 1842 the committee on election proceedings Election pro-

reported that they had unanimously resolved, that it was desirable copdiii^^s com-

that no person should be present except the witness under examina- "^^^tee.

tion ;
" but that the committee having reason to believe that the

right of members to be present at their proceedings will be insisted

on, had directed the chairman to call the attention of the house to

the subject." The exclusion proposed in this case extended not

only to the deliberations of the committee, but also to the examina-

tion of witnesses, and was not sanctioned by the house.*

Until some more positive rule shall be laid down upon General results,

this matter, the result of all these precedents appears to

' 1 Coin. J. 849. - 38 lb. 870.

' 06 lb. 0. 07 lb. 17. '97 lb. 438.
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be, that mcmbcM's cannot be excluded from a committee

room by tlie authority of the committee ; and that if there

should be a desire on the part of the committee, that

members should not be present at their deliberations, and

there is reason to apprehend opposition, they should apply

to the house for orders similar to those already noticed.

Secret commit- But secret committees are sometimes appointed,' whose

inquiries are conducted throughout with closed doors; and

it is the invariable practice for all members, not on the

committee, to be excluded from the room.

When members attend the sittings of a committee, they

assume a privilege similar to that exercised in the house,

and sit or stand with their hats on.

Diusion». Every question is determined in a select committee, in

the same manner as in the house to which it belontis.

In the lords' committees, the chairman votes like any

other peer; and if the numbers on a division be equal,

the question is negatived, in accordance with the ancient

rule of the House of Lords, "semper prcesninitur pro

ncgante.' In the conniions, the practice is similar to that

observed in divisions of the house itself.

On tlie 25th March 1836 the house were informed that the

chairman of a select committee had first claimed the privilege to

vote as a member of the committee, and afterwards, wlien the

voices were equal, of giving a casting vote as chairman ; and tliat

such jiractice liad, of late years, prevailed in some select com-
mittees: upon which the house declared, " That according to the

established rules of Parliament, the chairman of a select committee
can (july vote when there is an equality of voices." *

Aiijoiirnmcntof A select committee may adjourn its sittings from time

to time, and occasionally a power is also given by the

house to adjourn from place to place.^ But without special

' .W Lords' J. n.j. <):> Com. J. -ifl, £«:c.

' Ul Com. J. 214. This misconception of tlie usage of Parhamcnt may
have arircn from the peculiar practice of election committees, as regulated l)y

Act of INrliaracnt; and ]:er! aps, also, from the custom observed in lords'

coniniiKee.i.

' b'J Com. J. 411), \c.

couimiltees.
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leave no committee of the commons may sit (luring- the

sitting of the house, nor after any adjournment for a

longer period than till the next day. By a sessional order

of the commons, it is ordered,

" That the serjeant-at-nnns attending tliis house do, from time Prayers.

to time, wlien the liouse is going to praj'ers, give notice thereof

to all committees ; and that all proceedings of committees in a

morning, after such notice, be declared to be null and void,"

In order to avoid any interruption to urgent business

before committees, leave is frequently obtained, on the

meeting of the house, for a committee to sit till five

o'clock ; and on Friday night leave is given, when neces-

sary, to a committee to sit on Saturday, notwithstanding

the adjournment of the house.

The evidence of the witnesses examined before a select Printeii mi-

. 1 • 1 nutcs of evi-

committee is taken down m short-hand, and, m the com- dence.

mons, printed daily for the use of the members of the

committee. A copy of his own examination is also sent

to each witness for his revision, with an instruction that he

can only make verbal corrections ; as corrections in sub-

stance must be effected by re-examination. The corrected

copy should be returned without delay to the committee

clerk. Neither the members nor the witnesses to whom

these copies are entrusted, are at liberty to publish any

portion of them, until they have been reported to the house.

On the 21st April 1837, it was resolved by the commons,

" That according to the undoubted privileges of this house, and

for the due protection of the public interest, the evidence taken

by any select committee of this house, and documents presented to

such committee, and which have not been reported to the house,

ought not to be published by any member of such committee, nor

by any other person." '

Any publication of the report of a committee before it

has been presented to the house, is treated as a breach of

privilege.

On the 31st May 1832 complaint was made of the publication

» 92 Com. J. 282.
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To rrport from

tiiiiu tu liiue.

of a draft report of a committee in a Dublin newspaper : the pro-

})rietor admitted that he had sent the copy, and stated that he was
willing to take the responsibility upon himself; but must decline to

give information which might implicate any other person. He
was accordingly declared guilty of a breach of privilege, and com-
mitted to the custody of the serjeant.'

It is the general custom to withhold the evidence until

the inquiry has been completed, and the report is ready to

be presented ; but, whenever an intermediate publication

of the evidence, or more than one report, are thought

necessary, the house will grant leave, on the application

of the chairman, for the committee to " report from time

to time," or to "report minutes of evidence" only, from

time to time.^

CHAPTER XV.

J low sum-
iiioni'd |jy tlie

lordH.

witnesses: modes of summons and examination:

administration of oaths : expenses.

All witnesses who are summoned to give evidence be-

fore the House of Lords, or any of the lords' committees,

are ordered to attend at the bar on a certain day to be

sworn, and they are served with the order of the house,

signed by the assistant clerk of the Parliaments. And if

a witness be in the custody of a keeper of a prison, the

keeper is ordered to bring him up in custody, in the same
manner. If the house have reason to believe that a wit-

ness is purposely keeping out of the way to avoid being

served with the order, it has been usual to direct that the

service of the order at his house shall be deemed good
service.^ If, after such service of the order, the witness

should not attend, he is ordered to be taken into custody j"

' 87 Com. J. 300.

'fiO Lords' J. 296. 3:i8.

» 74 Lorda' J. 80, &c. 92 Com. J. 18. 1G7, Sec.

* 60 Lord's J. 400.
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but the execution of this order is sometimes stayed for a,

certain time.^ If the officers of the house do not succeed

in taking the witness into custody, by virtue of this order,

the last step taken is to address the Crown to issue a pro-

clamation, with a reward for his apprehension.*

When the evidence of peers, peeresses, or lords of Par- Peers, &c. how

liament is required, the lord chancellor is ordered to write

letters to them, desiring their attendance to be examined as

witnesses.^

When the attendance of a witness is desired, to be Witnesses snm-

1 1 1 1 TT p /-^ nioned l)y the
exammed at the bar by the House oi Commons, or a com- commons,

mittee of the whole house, he is simply ordered to attend

at a stated time ;
"* and the order, signed by the clerk of

the house, is served upon him personally, if in or near

London, and if at a distance, it is forwarded to him by the

serjeant-at-arms by post, or, in special cases, by a mes-

senger. If he should be in the custody of the keeper of

any prison, the speaker is ordered to issue his warrant,

which is personally served upon the keeper by a mes-

senger of the house, and by which he is directed to bring

the witness in his custody to be examined.^ If the order

for the attendance of a witness be disobeyed, or if parties

abscond, in order to avoid being served with a speaker's

warrant, they are ordered to be taken into the custody

of the serjeant-at-arms.^ Any person, also, who aids

or abets a witness in keeping out of the way, is liable

to a similar punishment.^ When the serjeant has suc-

ceeded in apprehending such persons, they are generally

sent to Newgate for their offence.^

All witnesses intended to be examined before an election By election

committee, are summoned, before the appointment of the

committee, by a speaker's warrant, on the application

of the parties, without any special order of the house in

' 75 Lords' J. 358. * lb. 441, 442. ^ lb. 144.

* 78 Com. J. 240. 91 lb. 338. * 82 Cora. J. 4G4. 80 lb. 795.

^ 90 lb. 330. 7 90 lb. 330. « gy ^^^ 343^ 344.
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By select com-
iiiittceii.

M'itiif'sscs al)-

Hcoiidinijr.

AttflKillllCf of

iiicnilx-rt*, liow

requin-d.

eucli case, but undtM- a general order, given when the

petition is j)resented, " tliat Mr. Speaker do issue his

warrant for such persons, papers, and records as shall be

thought necessary by the several parties, on the hearing

of the matter of the said petition." Disobedience to a

speaker's warrant, issued by virtue of this general order,

has always been punished in the same manner as dis-

obedience to a special order of the house.' After the ap-

j)ointment of an election committee, the witnesses are

summoned by orders signed by the chairman.*

The attendance of a witness to be examined before a

select committee is ordinarily secured by an order signed

by the chairman, by direction of the committee ; but if a

party should neglect to appear when summoned in this

manner, his conduct is reported to the house, and an order

is immediately made for his attendance. If, in the mean-

time, he should appear before the committee, it is usual to

discharge the order for his attendance;"^ but if he still

neglect to appear, he is dealt with as in the other cases

already described. The attendance of a witness before a

committee on a private bill can only be enforced by an

order of the house.''

When witnesses have absconded, and cannot be taken

into custody by the serjeant-at-arms, addresses have been

presented to the Crown for the issue of j)roclamations,

with rewards for their apprehension.^

If the evidence of a member be desired by the house, or

a conuuittee of the whole house, he is ordered to attend

in his place on a certain day.** But when the attendance

of a member is recjuired before a select conuuittee, it is the

custom to request him to come, and not to address a sum-

mons to him in the ordinary form. The proper course to

he adopted by committees, in reference to members, has

82 Com. J. 3J1. '•' 4 & .5 Vict. c. 08, 8. 74. ' 91 Com. J. 352.

« [)6 lb. lo-2, 1.>;J, 174, -270, 2«8. ^ 7o lb. 411). 82 lb. 345.

« lil lb. 380. 04 lb. 17. 05 lb. 21. 30, &c.
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been tlius laid down by two resolutions of the commons,

of the 16th March 1688 :

" That if any member of the house refuse, upon being sent to,

to come to give evidence or information as a witness to a com-

mittee, the committee ought to acquaint tlie house therewith, and

not summon such member to attend the committee."

" That if any information come before any committee that

chargeth any member of the house, the committee ought only to

direct that the house be acquainted with the matter of such

information, without proceeding further thereupon."

'

There has been no instance of a member persisting in a

refusal to give evidence before a committee, but members

have been ordered by the house to attend select com-

mittees.*

In 1731, Sir Archibald Grant, a member, was committed to the

custody of the serjeant-at-arms, " in order to his forthcoming to

abide the orders of the house," and was afterwards ordered to be

brought before a committee, from time to time, in the custody

of the Serjeant.

On the 28th June 1842 a committee reported that a member
had declined complying with their request for his attendance.*

A motion was made for ordering him to attend the committee,

and give evidence ; but the member having at last expressed his

willingness to attend, the motion was withdrawn.*

If the attendance of a peer should be desired, to give Attendance of

.
,

. p 1 TT members of the
evidence before the house, or any committee or the House other house.

of Commons, a message is sent " to the lords to request

that their lordships will give leave to the peer in question

to attend, in order to his being examined." If the peer

should be in his place when this message is received, and

he consents, leave is immediately given for him to be

examined, if he think fit. If not present, a message is

returned on a future day, when the peer has, in his place,

consented to go." Exactly the same form is observed by

' 10 Com. J. 51. * 19 lb. 403. ^ 21 lb. 851, 852. * 97 lb. 438.

* 97 lb. 438. 453. 458. See also Report of Precedents, ib. 449.

® The jealousy of the House of Lords of tlie attendance of its members in

the House of Commons, is shown by the following standing orders; which,

though not immediately applicable to them as witnesses, may be noticed in

passing.

25th November 1G9G. " That no lord of this house shall go into the House

R
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tliG lords when they desire the attendance of a member of

the House of Commons. Whenever the attendance of a

member of the other house is desired by a committee, it is

advisable to give him private intimation, and to learn that

he is willing to attend, before a formal message is sent to

request his attendance. But these formalities are not

usual in the case of private bills.

^

Officers of Xhe same ceremony is maintained between tlie two
either liouse.

houses in requesting the attendance of officers connected

with their respective establishments ; but when leave is

given them to attend, the words " if they think fit," which

are used in the case of members, are omitted in the

answer.*

Peers, not being Whether a peer who is not a lord of ParHament mav be
lords of parlia-

ment, ordered to attend in the same form as a commoner, is a

matter upon which the two houses are at issue.

On the 3d May 1779, the Earl of Balcarras, of the peerage of

SeotUmd, was ordered to attend the house.^ On tlie uth June 180(5,

the House of Commons ordered the attendance of Lord Teign-

niouth,* of the peerage of Ireland, and he attended accordingly
;

but the House of Lords, at a conference, took exception to the

mode of summons, and stated, " That it doth not apj^ear that there

is any other precedent but that of the Earl of Balcarras in 1779,

in which either house of Parliament, desiring information of

a peer of the realm, has required his attendance for that jjurpose,

by an order of such house." To this, Ijowever, the commons
replied, that Lord Teignmouth " is not a lord of Parliament, nor

hath the right and privilege of sitting in the House of Lords, nor

of Commons whilst the house, or any committee of tlie whole house, is sitting

there, witliout the leave of this house first had,"—Lords' S. O. No. ol.

20ih January IG73. " The lords conceive that it may deeply intrench into

the privileges of this house, for any lord of this house to answer an accusation

iu the House of Commons, either in person or by sending his answer in writing,

or by liis councel there. Ujion serious consideration had whereof, and perusal

of the said precedents in this house, it is ordered, that for the future no lord

Bhall titiitr go down to the House of Commons, or send his answer in writing,

or ajipear by councel to answer any accusation there, upon penaltie of being

committed to the black rod, or to the Tower, during the pleasure of this

lioase."—Lords' S. O. No. oO.

' 3 Hats. '21. 2 83 Com. J. 278. id lb. 7r>.

' .37 Com. J. -.mi. * Gl lb. 374.
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is entitled to any of the privileges thereupon depending." Tin-

House of Lords continued to maintain the i)rivilege of peerage as

ajjart from the privilege of Parliament, and resolved, " That it is

the undoubted privilege of all the i)eers of the United Kingdoni of

Great Britain and Ireland, except such as may have waived their

privilege of peerage by becoming members of the commons' house

of Parliament, to decline, if they so think fit, to attend the House
of Commons, for the purpose of giving information upon inquiries

instituted by the said house, and that the said house has no right

to enforce such attendance ; and that it is the incumbent duty of

this house to maintain and uphold such the privilege of all the

peers aforesaid, and to protect them against any attemjjt to en-

force their attendance on the House of Commons, contrary to such

privilege." ' But this resolution was not communicated to the

Commons.*

These being the various modes of securing the attendance Mode of exa-

of witnesses to give evidence before either house of Par-

liament, the mode of examination is next to be considered.

In the House of Lords, every witness is sworn at the bar, Lords,

whether he is about to be examined by the house, by a

committee of the whole house, or by a select committee.

When examined at the bar, if counsel be engaged in an

inquiry, the witnesses are examined by thenl, and by any

lord who may desire to put questions. When counsel are

not engaged, the witnesses are examined by the lords

generally. A lord of Parliament is examined in his place,

and peers not being lords of Parliament, and peeresses,

have chairs placed for them at the table.^

In select committees, witnesses are placed in a witness- Committees.

box to be examined ; but members of the House of Com-

mons are allowed a seat near the table, where they sit un-

covered.

False evidence before tiie lords, being upon oath, renders Oaths.

a witness liable to the penalties of wilful and corrupt per-

jury ; but prevarication, or other misconduct of a witness,

is punished as a contempt.

' 45 Lords' J. 812. Sec 2 Hats. App. 9.

^ 25 Lords' J. 303. See aho ib. 100, where the judges of the Court of

Justiciary in Scotland bad chairs set for thcni at tlio bar, to be exnmincd.

]{ 2
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By the laws of England, the power of administering" oaths

has been considered essential to the discovery of truth ; it

has been entrusted to small debt courts, and to every justice

of the peace ; but is not enjoyed by the House of Commons,

the grand inquest of the nation. From what anomalous

cause, and at what period this power, which must have

been originally inherent in the High Court of Parliament,

was retained by one branch of it and severed from the

other, cannot be satisfactorily establislied ; but, even while

the commons were contending most strenuously for their

claim to be a court of record, they did not advance any

pretension to the right of administering oaths. The two

houses, in the course of centuries, have appropriated to

themselves different kinds of judicature, but the one has

exercised the right of administering oaths without ques-

tion, while the other, except during the Commonwealth,*

has never yet asserted it.

Expedients of During the 17th century the commons were evidently
the commons.

. . . .

"^

alive to the importance of this right, and anxious to exer-

cise it ; but, for reasons not explained, they admitted, by

various acts, that the right was not inherent in them ; and

resorted to various expedients in order to supply the defect

in their own authority.

1

.

They selected some of their own membei's, who were

justices of the peace for Middlesex, to administer oaths in

their magisterial capacity, a practice manifestly irregular,

if not illegal, since justices may only administer oaths in

investigating matters within their own jurisdiction, as

limited by law.

2. They called to their assistance one of the judges.

3. They sought to aid their own inquiries by exami-

nations on oath at the bar of the House of Lords, and
before joint committees of both houses; in neither of which
expedients were they supported by the lords.

All these methods of obtaining the sanction of an oath
' See G Com. J. 214. 7 lb. 287.
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to evidence taken at their instance, were so many distinct ^o cxaminf! in

J.. r 1 • />i-i.i tlieinostsukiiiB
admissions oi their own want of authority ; but in the 18th nmnuer.

century a practice of a different character arose, which

appeared to assume a right of delegating to others, a power

which they had not claimed to exercise themselves. On
the 27th January 1715, they empowered justices of the

peace for Middlesex to examine witnesses ia the most

solemn manner before a committee of secrecy ;
' and the

same practice was resorted to in other cases.*

On the 12th January 1720 a committee was appointed

to inquire into the affairs of the South Sea Company, and

the witnesses were ordered to be examined before them

in the most solemn manner, without any mention of the

persons by whom they were to be sworn.^ Between this

time and 1757, several similar instances occurred;'* but

from that year the most important inquiries have been

conducted, without any attempt to revive so anomalous

and questionable a practice.

As the penalties of perjury do not attach to false testi- False evidence

mony before the House of Commons, the only mode by y^^g^^
' ° ^"'

which it can be discouraged, is by treating it as a breach

of privilege. To give notice of this fact, and to secure

respect to the authority of the house in its inquiries, two

resolutions are made at the beginning of each session :

1. " That if it shall appear that any person hath been tampering

with any witness, in respect of his evidence to be given to this

house, or any committee thereof, or directly or indirectly hath

endeavoured to deter or hinder any person from appearing or

giving evidence, the same is declared to be a high crime and mis-

demeanor ; and this house will proceed with the utmost severity

against such offender."

2. " That if it shall appear that any person hath given false

evidence in any case before this house, or any committee thereof,

this house will proceed with the utmost severity against such

offender."

Tlie house have rarely failed to act up to the spirit of

' 18 Com. 353. ^^ 18 lb. 59G. 19 lb. 301. ^ j.j 15. 403.

• 21 lb. 851, 852. 2 Hats. 151-157.
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Election com-
uiittees.

Prntpction to

witnesses.

Shnrt-hand
writers.

Kxamined at

tlie bar.

these resolutions in strictness and severity, and the Jour-

nals are full of cases in which witnesses have been punished

by commitment to tlie serjeant-at-arms, and to Newgate,

for prevaricating-, or giving false testimony, or suppressing

the tnith ; for refusing to answer questions, or to produce

documents in their possession.'

Evidence is taken before election committees under the

sanction of an oath, by Act of Parliament; and false

evidence is not only liable to punishment as a breach

privilege,'* but also to the penalties of perjury.

But, while the house punishes misconduct with severity,

it is careful to protect witnesses from the effects of their

evidence given by order of the house.

On the 26th May 1818, the speaker called the attention

of the house to the case of the King v. Merceron, in

which the short-hand writer of the house was examined

without previous leave, and it was resolved, nem. con.,

" That all witnesses examined before this house, or any com-
mittee tliereof, fire entitled to the protection of this house, in

respect of anything that may be said by them in their evidence;"
and, " That no clerk or officer of this house, or short-hand writer

employed to take minutes of evidence before this house, or any
committee thereof, do give evidence elsewhere, in respect of any
proceedings or examination had at the bar, or before any com-
mittee of this house, without the special leave of the house."*

These resolutions state distinctly that no officer of the

house, or short-hand writer, shall attend without the special

leave of the house ; but during the recess it has been the

constant practice for the speaker to grant such leave, on
the application of the parties to a suit.

When a witness is examined by the House of Com-
mons, or by a committee of the whole house, he attends

at the bar, which is then kept down. If the witness be
not in custody, the mace remains upon the table ; when

' See the hoadings, « Complaints," « House," " Elections," and " Wit-
nesses," in the thrw; last General Journal liiilexes.

' Hce Ciiapter XXII. on Elections. a 73 (j^^j j ^j^y
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according to the strict rule of the house, the speaker

should put all the questions to the witness, and members

should only suggest to him the questions which they

desire to be put ; but, for the sake of avoiding the repeti-

tion of each question, members are usually permitted to

address their questions directly to the witness. When a

witness is in the custody of the serjeant-at-arms, or is

brought from any prison in custody, it is the usual, but

not the constant practice, for the Serjeant to stand with

the mace at the bar. When the mace is on the Serjeant's

shoulder, the speaker has the sole management ; and no

member may speak, or even suggest questions to the

chair.^ In such cases, therefore, the questions to be

proposed should either be put in writing, by individual

members, or settled upon motions in the house, and given

to Mr. Speaker before the prisoner is brought to the bar.'^

If a question be objected to, or if any difference should

arise in regard to the examination of a witness, he is

ordered to withdraw, before a motion is made, or the

matter is considered.

Members of the house are always examined in their Members,

1 1 11/-T-4T 1-1 1 Lords of Parlia
places ; and peers, lords oi Farliament, the judges, and ment, &c.

the lord mayor of London, have chairs placed for them

within the bar, and are introduced by the serjeant-at-arms.

Peers sit down covered, but rise and answer all questions

uncovered. The judges and the lord mayor are told by

the speaker that there are chairs to repose themselves

upon ; which is understood, however, to signify that they

may only rest with their hands upon the chair backs.^

When a peer is examined before a select committee, it

is the practice to offer him a chair at the table, next to the

chairman ; where he may sit and answer his questions

covered.

When a witness is summoned at the instance of a party. Expenses of

witnesses.

' See 2 Hats. 140. » lb. 142 and w.

^ 2 Hats. 149; where all these fonns arc miuutely described.

R 4
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his expenses are defrayed by him ; but when summoned for

any pubhc inquiry, to be examined by the house or a com-

mittee, his expenses are paid by the Treasury, under orders

signed by the assistant clerk of the ParHaments, the clerk

of the House of Commons, or by chairmen of committees in

either house. In order to check the expenses of witnesses

examined before committees, the House of Commons have

adopted certain regulations, by which the following parti-

culars are annexed, in a tabular form, to the printed pro-

ceedings of every committee :—1. The name of the witness;

2. His profession or condition ; 3. By what member the

motion was made for his attendance ; 4. The date of his

arrival; 5. The date of his discharge ; 6. Total number of

days in London; 7. Number of days under examination,

or acting specially under the orders of the committee

;

8. Expenses of journey to London and back; 9. Expenses

in London ; 10. Total expenses allowed to each witness,

and to all collectively. No witness residing in or near

London is allowed any expenses, except under some

special circumstances of service to the committee.^ Every

witness should report himself to the committee clerk on

his arrival in London, or he will not be allowed his

expenses for residence, prior to the day of making such

report.

The lords have sometimes appointed a select committee

to inquire into the expenses that should be allowed to

witnesses, and have received their report in detail before

the items were agreed to.''

' See Report, 1840, No. 555. » 0:2 Lords' J. 910.
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CHAPTER XVI.

COMMUNICATIONS BETWEEN THE LORDS AND COMMONS.

MESSAGES AND CONFERENCES; JOINT COMMITTEES, AND
COMMITTEES COMMUNICATING WITH EACH OTHER.

The two houses of Parliament have frequent occasion Different

to communicate with each other, not only in regard to munication.°"'

bills which require the assent of both houses, but with

reference to other matters connected with the proceedings

of Parliament. There are four modes of communication

;

viz. 1. By message; 2. By conference; 3. By joint com-

mittees of lords and commons; and, 4. By select com-

mittees of both houses communicating with each other.

These will each be considered in their order.

1. A message is the most simple and frequent mode of Messages.

communication; it is daily resorted to for sending bills

from one house to another, for communicating various mat-

ters of an ordinary description ; and it is always the com-

mencement of the more important modes of intercourse,

by means of conference and joint committees. The main From the lords

difference between the modes of sending messages by either ° '"^ ^°^'

house is, that the lords ordinarily send messages by the

masters in chancery, their attendants ; and on special occa-

sions by their assistants, the judges : while the commons

always send a deputation of their own members. The

practice is thus defined by a standing order of the House

of Lords :

—

" Here it is to be noted, that we never send to the lower house
by any members of our own, but either by some of the learned

councel, masters of the chancery, or such like which attend us,

and in weighty causes some of the judges; but the lower house

never send unto us any but of their own body."

'

• Lords' S. O. No. 36.

mens.
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By the jiiiltjc?. Xlic weighty matters liere spoken of are generally bills

relating to the Crown or royal family, which are sent to

the commons by two judges;* but when the judges are

on circuit, or for other causes are not in attendance, such

bills have been sent by one judge and one master m
cliancery.*

By masters in
j^. |j^g often happened, that two masters in chancery

chancery and x i ' j

otJicrs. have not been in attendance when the lords have desired

to send a message; in which case, they have sent one

master in chancery and the clerk assistant of the Parlia-

ments. But whenever this deviation from the ordinary

practice occurs, the lords acquaint the commons that, from

the absence of one of their usual messengers, and from

the urgency of the case, or in consideration of the late

period of the session, they had been induced to send the

message by the clerk assistant, and by one of their usual

messengers.^ On other occasions no master in chancery

has been in attendance; when the lords have sent messages

by their clerk assistant, and additional clerk assistant or

reading-clerk, with similar explanations of the cause of

sending the messages in an unusual manner.* But when-

ever the commons receive a message brought by any

officers not being assistants or attendants of the House

of Lords, they always agree to a resolution, " That this

house doth acquiesce in the reasons assigned by the lords,"

&c., " trusting that the same will not be drawn into pre-

cedent for the future."

Messages from The counnons send messages to the lords by one of their
thecoiniiioiis to

l , n ,l l • n ^ • r.

the lords. ^^^'^^ members (generally the channian of the committee of

ways and means, or a member who has had charge of a

bill,) who is accompanied by at least seven others. Eight

was formerly the common nundjer which formed a quorum
of a select committee, and was probably, for this reason,

• 80 Com. J. r,Ti. m II). 514. 805. ' 8G lb. 713.

3 88 lb. 7-27. 90 lb. O.JO. • 72 lb. .'i. 8o lb. 052.
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adopted as the number for carrying a message to the House

of Lords.*

The form of receiving the messengers from the commons, Messengers

by the House of Lords, is thus laid down in the standing
I^?o,",'i',ow re-

orders of the latter house :

—

ccivwi.

" For our meeting with any of the lower house, it is either upon
occasion of messages, which they send up to us, or upon conference

when they come up unto us ; the manner is thus : After we have
notice given us by our usher that they have sent unto us, they

attend till we have put that business to some end, wherein we are,

and then we (sitting all covered) send for them in, who stand all

at the lowest end of the room, and then the lord chancellor (with

such as please) riseth and goeth down to the middle of the bar;

then the chief of the committee in the midst, and the rest about

him, come up to the bar with three courtesies, and deliver the

message to him, wlio, after he hath received it, retires to his

former place, and the house being cleared and settled, he reports

it to the lords, who do help his memory if anything be mistaken
;

and after the lords have taken resolution (if the business require

any answer), they are either called for in, and approaching to the

bar, with three courtesies (as before), and the house sitting in

order, and covered (as before), the lord chancellor sitting upon the

woollsack covered, doth give them their answer in the name of

the house ; or else, if the resolution be not so speedye, we send

them word by the usher, that they shall not need stay for the

answer, but we will send it by some express messengers of our

own," *

The messeno-ers from the lords proceed to the House of Mcsscnscrs
^

^

'

. ,
from the IohIh,

Commons, and if that house be then engaged in business hoM' received.

which will not admit of immediate interruption, the mes-

sengers take a seat below the bar until they can be

received. It is usual, however, to admit them when the

member then addressing the house has resumed his seat.

For this purpose the serjeant-at-arms goes up to the table,

making three obeisances, and acquaints the speaker that

there is " a message from the lords
;

" after which he

retires to the bar. The speaker then acquaints the house

that there is a message from the lords, and puts a ques-

tion, that the messengers be now called in ; which being-

agreed to, as a matter of course, he directs the serjeant

' See also Chapter XVIII. on Bills, p. 287. ' Lords' S. O. x\o. 30.
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to call in the messengers. The serjeant again advances

to the table, and takes the mace, with which he introduces

the messengers, and walks up to the table of the house

on their right hand. They all make three obeisances in

coming up the house, and, on reaching the table, one of

the masters reads the message ; and, when there are bills,

delivers them to the clerk of the house. The serjeant

retires with them to the bar (all making obeisances), and

then returns and replaces the mace upon the table.

M'hen answers are required to be made to messages,

they are returned either by the same messengers, who are

again called in for that purpose ; or the messengers are

acquainted that the house will send an answer by messen-

gers of their own.

The business of the house by which a message is sent

is not interrupted while their messengers are proceeding

to the other house : but the house by which a message

is received, usually take an early opportunity of discon-

tinuing the business under discussion, so as not to detain

the messenoers.

2. A conference is a mode of communicating important

matters from one house of Parliament to the other, more

formal and ceremonious than a message, and better cal-

culated to explain opinions and reconcile differences. By
a conference both houses are brought into direct inter-

course with each other, by deputations of their own
members ; and so entirely are they supposed to be engaged

in it, that while the managers are at the conference, the

deliberations of both houses are suspended.

Either house may demand a conference upon matters

wliich, by the usage of Parliament, are allowed to be

projx-r occasions for such a proceeding: as, for example,

1
.
To connnunicate resolutions or addresses to which the

concurrence of the other house is desired.* 2. Concerning

the privileges of Parliament.* 3. In relation to the course

' 88 Com. J. 488. a 9 Jb. 344.
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of proceeding in Parliament.' 4. To require statements of

facts on which bills have been passed by the other house.*

5. Concerning matters affecting the public peace or secu-

rity.'* 6. To offer reasons for disagreeing to amendments

made by one house, to bills passed by the other.

On all these and other similar matters it is regular to when to be de-

demand a conference ; but as the object of connnunica-

tions of this nature is, to maintain a good understanding

and co-operation between the houses, it is not proper to

use them for interfering with and anticipating the ' pro-

ceedings of one another, before the fitting time. Thus,

while a bill is pending in the other house, it is irregular to

demand a conference concerning it ; and although this

rule was not formerly observed with much strictness, it

was distinctly declared by the House of Commons, in

1575, to be "according to its ancient rights and privi-

leges, that conference is to be required by that court

which, at the time of the conference demanded, shall be

possessed of the bill, and not of any other court.'"* The

convenience and propriety of this rule is so obvious that

it has now, for a long course of years, been invariably

observed, not only with regard to bills, but to resolutions

that have been communicated. For instance, if the com-

mons have communicated a resolution to the lords, they

must wait until some answer has been returned, and not

demand another conference upon the same subject. When
the lords are prepared with their answer, it is their turn

to demand another conference.

In demanding a conference, the purpose for which it is Purpose to be

desired should be explained, lest it should be on a subject

not fitting for a conference ; as concerning a bill in pos-

session of the house of whom the conference is demanded,

or any other interference with the independent proceedings

of the other house ; in which case a conference might pro-

' 89 Com. J. 220. 90 lb. GoG. » 19 ji,_ q^q^

2 87 lb. (421. " 1 lb. 114.
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peily be declined. The causes of demanding a conference

need not, however, be stated with minute distinctness. It

has been held sufficient to specify that they were " upon a

matter of high inij)ortance and concern, respecting the due

administration of justice ;" * " upon a subject of the highest

importance to the prosperity of the British possessions in

India;"* "upon a matter deeply connected with the inte-

rests of his Majesty's West India colonies;"^ and "upon

a matter essential to the stability of the empire, and to

the peace, security, and happiness of all classes of his Ma-
jesty's subjects."* None of these expressions pointed out

the precise purpose of the conference, but they described

its general object, in each case, so far as to show that it

was a proper ground for holding a conference.

Koasons The occasions upon which conferences are most fre-

quently demanded are to offer reasons for disagreeing to

amendments to bills ; when the course of proceeding is as

follows. When any amendment made by the other house is

disagreed to, a committee is appointed to draw up reasons

for such disagreement, to be offered at the conference ; and

when the reasons prepared by the committee are reported

to the house and agreed to, a message is sent to desire

Time ami place the Conference, It is the peculiar privilege of the lords to

name both the time and place of meeting, whether the con-

ference be desired by themselves or by the commons ; arid

when they agree to a conference, they at the same time

a])point when and where it shall be held. Both houses

conununicate to each other their agreement to a conference

by messages in the ordinary manner.

Managers ap- Each house appoints managers to represent it at the

conference, and it is an understood rule that the number

on the part of the commons shall be double that on the

part of tl)(; lords; although it is not the modern practice

' 8.5 Com. J. 473. (Sir J. Harrington).

' 88 II.. 488. (E. I. C. Charter). ' 81 lb. 110. (Slaves).

* Hit Ih. 2:}t.'. (Union with Ireland).
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to make any mention of this circumstance when confer-

ences are agreed to. Tlie managers for the house wliich

desires the conference are the members of the committee

who drew up the reasons, to whom otliers are generally

added; and on the part of the other house they are usually

selected from those members who have taken an active

part in the discussions on the bill, if present ; or otherwise

any members are named who happen to be in their places.

The duty of the managers is confined to the delivery and Duty of mana-

receipt of the resolutions to be communicated, or the bills
^'^'^"

to be returned, with reasons for disagreeing to amendments.

They are not at liberty to speak, either to enforce the reso-

lutions or reasons communicated, or to offer objections to

them. One of their number reads the resolutions or

reasons, and afterwards delivers a paper on which they are

written, which is received by one of the managers for the

other house. When the conference is over, the managers

return to their respective houses and report their pro-

ceedings.

In order to make the subsequent proceedings upon a Confcrcncps in

bilP perfectly intelligible, let it be supposed that a bill
I'^t'^^l to bills.

sent up from the commons has been amended by the lords

and returned ; that the commons disagree to their amend-

ments, draw up reasons, and desire a conference ; that the

conference is held, and the bill and reasons are in pos-

session of the House of Lords. If the lords should be

satisfied with the reasons offered, they do not desire

another conference, but send a message to acquaint the

commons that they do not insist upon their amendments.

But if they insist upon the whole or part of tlieir amend-
ments, they desire another conference, and communicate

the reasons of their perseverance. If the commons be stiL

dissatisfied with these reasons, and persist in their disagree-

ment to the lords' amendments, they are precluded, by

the usage of Parliament, from desiring a third conference

;

' See also Chapter XVI 1 1.
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and unless they let the bill chop, lay it aside, or defer the

consideration of the reasons and amendments, they must

desire a free conference.

Free confer- A free conference differs materially from the ordinary

conference ; for, instead of the duties of the managers

being confined to the formal communication of reasons

;

they are at liberty to urge their own arguments, offer and

combat objections, and, in short, to attempt, by personal

persuasion, to effect an agreement between the houses,

which the written reasons had failed in producing. If a

free conference should prove as unsuccessful as the former,

the disagreement is almost hopeless;^ but if the house

in possession of the bill should at length be prepared to

make concessions, in the hope of an ultimate agreement,

it is competent to desire another free conference.

Forms of hold- It only remains to notice the manner in which confer-

ences are held. When the time appointed has arrived,

business is suspended in both houses, the managers leave

their places, and repair to the chamber in which they are

to meet. The lords have their hats on till they come

just within the bar of the place of conference, when they

take them off, and walk uncovered to their seats; they

then seat themselves, and remain sitting and covered

during the conference. The commons enter the room

uncovered, and remain standing the whole time. The
lord who receives or delivers the paper on which the reso-

lutions or reasons are written, stands up uncovered while

the paper is being transferred from one manager to the

other; Ijut while reading it, he sits covered. When the

conference is over, the lords rise from their seats, take off

their hats, and walk uncovered from the place of confer-

ence. The lords who speak at a free conference, do so

standing and uncovered. '^

iny

• See the proceedings between the two houses on the municipal corpora-
tions bill in 1830, in the Journals of the Lords and Commons.

" 4 Hats. 28 n.
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The lords have tlie following standing orders in regnrd

to the manner of holding conferences :

—

" The place of our meeting witli the lower house upon con-

ference is usually the Painted Clianiber,' where they are commonly
before we come, and expect our leisure. We are to come thither

in a v/hole body, and not some lords scattering before the rest,

which both takes from tlie gravity of the lords, and .besides may
hinder the lords from taking their proper places. We are to sit

there, and be covered
; but they are at no committee or conference Commons not

ever either to be covered or sit down in our presence, unless it be *" ^^ covered,

some infirm person, and that by connivance in a corner out of

sight, to sit, but not to be covered." *

" None are to speak at a conference with the lower house but None to speak
those that be of the committee ; and when anything from such "* a conference

conference is reported, all the lords of that committee are to
'"•* tlioseof the

- ,, „
' ' committee,

stand up. "*

" No.man is to enter at any committee or conference (unless it No stranger to

be such as are commanded to attend), but such as are members ''^ at a confer-

of the house, or the heir apparent of a lord who has a right to
^y^i^l^^J

^'*™'

succeed such lord, or the eldest son of any peer who has a right to

sit and vote in this house, upon pain of being punished severely,

and with example to others."''

3. There have been several instances of the appoint- Joint commit-

ment of joint committees of the two houses ; but during and commons,

the last century and a half no such committee has been

appointed. A rule similar to that adopted, in regard to

conferences, that the number on the part of the commons

should be double that of the lords, obtained in the con-

stitution of joint committees ; and was inconsistent with

any practical union of the members of the two houses, in

deliberation and voting. The principal advantages of a

joint committee were, that the evidence was taken u})on

oath, and that one inquiry, common to both houses, coidd

be conducted preparatory to any decision of Parliament.

But the power possessed by the commons of outvoting

the lords, and their right to meet their lordships without

' After the fire, in 1834, tlie Painted Chamber was fitted up as tlie tempo,

rary House of Lords.

2 Lords' S. O. No. 37. ^ lb. No. 38. • lb No. 30.
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the respectful ceremonies observed at a conference, na-

turally rendered a joint committee distasteful to the House

of Lords, by whom no power or facilities were gained in

return.

Select commit- 4. A modification of the practice of appointing joint

catL" with committees, may be effected by putting committees of both
each other. houscs in communication with each other. In 1704, the

commons had communicated to the lords certain papers

which had been laid before them by the king, in relation

to corresponding societies, together with a report of a

committee of secrecy; and on the 22d May 1794, the

lords sent a message, to acquaint the commons that they

had referred the papers to a committee of secrecy, and

had " given power to the said committee to receive any

communication which may be made to them, from time to

time, by the committee of secrecy, appointed by the

House of Commons ;" ^ to which the commons replied, that

they had given power to their committee of secrecy to

communicate, from time to time, with the committee of

secrecy appointed by the lords.^ And similar proceedings

were adopted, upon the inquiry into the state of Ireland,

in 1801, which was conducted by secret committees of lords

and commons communicating with each other.^

' 49 Com. J. 619. ' lb. 020. ^ qq q^^^ j 2S7, 291.
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CHAPTER XVII.

COMMUNICATIONS FROM THE CROWN TO PARLIAMENT ;

THEIR FORMS AND CHARACTER: HOW ACKNOWLEDGED:

ADDRESSES TO THE CROWN : MESSAGES TO MEMBERS OF

THE ROYAL FAMILY; AND COMMUNICATIONS FROM THEM.

The Queen is always supposed to be present in the Queen present
.; rr ... in Parliament.

High Court of Parliament, by the same constitutional

principle which recognizes her presence in other courts :

^

but she can only take part in its proceedings by means

which are acknowledged to be consistent with the Parlia-

mentary prerogatives of the Crown, and the entire freedom

of the debates and proceedings of Parliament. She may

be present in the House of Lords, at any time, during the

deliberations of that house, where the cloth of estate is

;

but she may not be concerned in any of its proceedings,

except when she comes in state for the exercise of her pre-

rogatives. Charles the 2d, and his immediate successors,

were accustomed to be present during the debates of the

House of Lords ; but this questionable practice, which might

be used to overawe that assembly, and influence their de-

bates, has wisely been discontinued since the accession of

George 1.^ And, according to the practice of modern times,

the Queen is never personally present in Parliament, ex-

cept on its opening and prorogation ; and occasionally for

the purpose of giving the royal assent to bills during a

session.^

The various constitutional forms by which the Crown

communicates with Parliament, and by which Parliament

communicates with the Crown, will now be noticed in

' See Hale, Jurisc). of Lords, c. 1. Fortcscue,c. 8 (by Amos), with note B.

;

ami -2 Inst. 18(5.

2 Chitty on Prerogatives, 74. ^ 0;> Lords' .J. 885.
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By message
under the sign

iiiuiiual.

succession, according to their relative importance and

solemnity.

Commuiiica- The most important modes by which the Crown com-

Crown, in per- municates with the Parliament, are exemplified on those

sou or hy com-
^(.(.jjsions wlicn her Majesty is present in person or by

commission in the House of Lords, to open or jiroroo^ue

Parliament ; and when a royal speech is delivered to both

houses. In giving the royal assent to bills in person

or by commission, the communication of the Crown with

the Parliament is of an equally solemn character.* On
these occasions the whole Parliament is assembled in

one chamber, and the Crown is in immediate and direct

communication with the three estates of the realm.

The mode of communication next in importance is by a

written message under the royal sign manual, to either

house singly,^ or to both houses separately.^ The message

is brought by a member of the house, being a minister

of the Crown, or one of the royal household. In the

House of Lords the peer who is charged with the message,

acquaints the house that he has a message under the

royal sign manual, w^hich her Majesty had commanded

him to deliver to their lordships. And the lord chancellor

then reads the message at length, which is aftenvards

read again by the clerk. ^ In the House of Commons,

the member who is charged with the message appears at

the bar, where he informs the speaker that he has a mes-

sage from her Majesty to this house, signed by herself;

which he takes to the table and presents to the house.

The message is delivered to the speaker, who reads it at

ength, while all the members of the house are uncovered.

The subjects of such messages are usually commu-
nications in regard to important public events which re-

quire the attention of l^arlinment; ^ the prerogatives or

' Sec next Chapter, p. 2!)1. 2 86 Com. J. 488.

» 00 Lords' J. '.»58. 8f) Com. J. 575. * 00 Lords' J. 958.
» 40 Lords' J. 180. 44 lb. 74. 82 Com. J. 111.

Subjects ofsucli

messages.
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property of the Crown;' provision for the royal family;*

and various matters in which the Executive seeks for

pecuniary aid from Parliament.' They may be regarded,

in short, as additions to the royal speech, at the commence-

ment of the session, submitting other matters to the deli-

beration of Parliament, besides the causes of summons

previously declared.

This analogy between a royal speech and a message Should ha com-
, ,, . , . ,11 1 • innnicated to

under the sign manual, is supported by several circura- botii houses,

stances common to both. A speech is delivered to both

houses, and every message under the sign manual should

also be sent, if practicable, to both houses ; but when they

are accompanied by original papers, they have occasion-

ally been sent to one house only. The more proper

and regular course is to deliver them on the same day,

and a departure from this rule has been a subject of com-

plaint ;
^ but from the casual circumstance of both houses

not sitting on the same day, or other accidents, it has

frequently happened that messages have been delivered

on different days.^

In the royal speech, the demand for supplies is ad- On matters of

dressed exclusively to the commons, but it still forms

part of the speech to both houses ; and in the same man-

ner, messages for pecuniary aid are usually sent to both

houses ; but the form differs so far as to acknowledge the

peculiar right of the commons in voting money, while it

seeks no more than the concurrence of the lords.
*^

The lords have taken exceptions to any message for

supplies being sent exclusively to the commons,^ and for

upwards of a century it has been the custom, with few

' 85 Com. J. 4GG. 89 lb. 189. 579.

2 43 Lords' J. 566. 86 Com. J. 719.

3 42 Lords' J. 361. 82 Com. J. 529.

* 2 Hats. 36G n.

* 66 Lords' J. 958. 89 Com. J. 575.

® 73 Lords' J. 28. 96 Com. J. 29. (Lord Keane.)

7 25th June 1713. 28th February 1739. 2 Hats. 366 «.

6 3



262 VERBAL MESSAGES.

exceptions, ' to send such messages to both houses ; which

is consistent with their constitutional relations, in matters

of supply.*

^'e^bal mes- Another form of communication from the Crown to
'''*'^"

either house of Parhament, is in the nature of a verbal

message, delivered, by command, by a minister of the

Crown to the house of which he is a member. This com-

munication is used whenever a member of either house is

Members im- arrested for any crime by order of the Crown ; and when

the privileges of Parliament require that the house should

be informed of the cause for which their member is im-

prisoned, and detained from his service in Parliament.

Thus, in 1780, Lord North informed the House of Com-
mons that he was commanded by his jNIajesty to acquaint

the house, that his Majesty had caused Lord George Gor-

don, a member of the house, to be apprehended, and com-

mitted for high treason.^ And at the same time Lord North

presented, by command, the proclamation that had been

issued, in reference to the riots in which Lord George

Gordon had been implicated.

Military courts In the same manner, when members have been placed

under arrest, in order to be tried by military courts martial,

the secretary-at-war, or some other minister of the Crown,

being a member, informs the house that he had been com-

manded to acquaint them of the arrest of their member,

and its cause."*

Naval courts Communications of the latter description are made when
members have been placed under arrest, to be tried by
naviil courts martial, but in these cases they are not in the

lorm of a royal message, but are communications from the

lord high admiral or the lords commissioners of the Admi-
ralty, by whom the warrants are issued for takins^ the

' A recent exception was the message in regard to the provision for her
Majesty Queeu Adelaide, on the 14th AprU 1831, which was presented to the
commons alone. 8U Com. J. 488.

' See Lords' and Commons' Cieu. Journ. Indexes, tit. " Messages."
' 37 Com. J. 903. 58 Com. J. 597. 59 lb. 33. 70 lb. 70.
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members into custody; and copies of the warrants are,

at the same time, laid before the house.'

The other modes of communicating with Parhament are

by the royal "pleasure," "recommendation," or "consent,"

being signified.

The Queen's pleasure is signified at the commencement Queen's piea-

of each Parliament, by the lord chancellor, that the com-
'°'"

mons should elect a speaker ; and when a vacancy in the

office of speaker occurs in the middle of a Parliament, a

communication of the same nature is made by a minister

in the house.* Her Majesty's pleasure is also signified for

the attendance of the commons in the House of Peers ; in

regard to the times at which she appoints to be attended

with addresses; and concerning matters personally affecting

the interests of the royal family.^ At the end of a session,

also, the royal pleasure is signified, by the lord chancellor,

that Parliament should be prorogued. Under this head

may likewise be included the approbation of the speaker

elect, signified by the lord chancellor.

The royal recommendation is signified to the commons Royal recom-

by a minister, on motions for receiving petitions ; for the
"ous'ent!""

'^'

introduction of bills, or on the offer of other motions in-

volving any grant of money not included in the annual

estimates, whether such grant is to be made in the com-

mittee of supply, or any other committee ;
^ or which would

have the effect of releasing or compounding any sum of

money owing to the Crown.^ The royal consent is given to

motions for bills, or amendments to bills, or to bills in any

of their stages, which concern the royal prerogatives, the

hereditary revenues, or personal property or interests of

the Crown or duchy of Cornwall.*' The mode of com-

municating the recommendation and consent is the same
;

' 62 Com. J. 145. G4 lb. 214. G7 lb. 24G. » See supra, p. 138.

3 86 Com. J. 460. " See Chapter XXI. on Supply.

* 75 Com. J. 152. 167. 89 lb. 52. See also infra, p. 325, 326.

« 77 Com. J. 408. 86 lb. 485. 550. 91 lb. 548.

s 4
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but the former is given at the very commencement of a

proceeding, and must precede all grants of money ; while

the latter may be given at any time during the progress

of a bill, in which the consent of the Crown is required.

Another form -of communication, similar in principle to

the last, is when the Crown " places its interests at the

disposal of Parliament," which is signified in the same

manner, by a minister of the Crown.*

These several forms of communication are recognized as

constitutional declarations of the Crown, suggested by the

advice of its responsible ministers, by whom they are an-

nounced to Parliament, in compliance with established

usage. They cannot be misconstrued into any interference

with the proceedings of Parliament, as some of them are

rendered necessary by resolutions of the House of Com-

mons, and others are consistent with the strictest limits of

royal jirerogative, and the unquestionable rights and in-

terests of the Crown.

Having enumerated all the accustomed forms in which

the royal will is made known to Parliament, it may now
be shown, in the same order, in w^hat manner they are

severally acknowledged by each house.

The forms observed on the meeting and prorogation of

Parliament, and the proceedings connected with the ad-

dress in answer to the royal speech, were described in the

seventh chapter,^ and the royal assent to bills will be

treated of hereafter.^ Messages under the royal sign

manual are generally acknowledged by addresses in both

houses, which are presented from one house by the " lords

witli \vhit(! staves," and from the other by privy councillors,

ill the same manner as addresses in answer to royal

speeches, wlien Pailianient has been opened by com-

mission.^

In the commons, however, it is not always necessary to

' SHConi. J. 381. 00 II.. 447. Ullb.4'27.

^ Infra, p. "J'Jl.

» Svpra,T>\^. 142. 144. 1G4.

* See supra, p 144.
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reply to these messages by address; as a prompt provision,

made by that house, is itself a sufficient acknowledgment

of royal communications for pecuniary aid. The House of

Lords invariably present an address, in order to declare

their willingness to concur in the measures which may be

adopted by the other house ;^ but the bills consequent

upon messages relating to grants, are presented by the

speaker of the commons, and are substantial answers to

the demands of the Crown. The rule, therefore, in the

commons, appears to be, to answer all written messages

by address, which relate to important public events,'^ or

matters connected with the prerogatives, interests, or pro-

perty of the Crown ;^ or which call for general legislative

measures;'* but, in regard to messages relating exclusively

to pecuniary aids of whatever kind, to consider them in a

committee of the whole hou-e, on a future day,^ when the

message is again read and referred, and provision is made

accordingly.

When the house are informed, by command of the To verbal mos-

Crown, of the arrest of a member to be tried by a mili-
*''°^'*'

tary court martial, they immediately resolve upon an ad-

dress of thanks to her Majesty, " for her tender regard to

the privileges of this house." '^ And in all cases in which

the arrest of a member for a criminal offence is commu-

nicated, an address of thanks is voted in answer.'^ But as

the arrest of a member to be tried by a naval court mar-

tial does not proceed immediately from the Crown, and

the communication is only made from the lords of the

Admiralty, no address is resolved upon in answer to this

indirect form of message.

The royal pleasure is always signified upon matters On royal plea-

1-1 1 11 1 -11 n -, , sure, &c. being
which need no address, but with the purport of which signiiied.

immediate compliance is given; and the recommendation

and consent of the Crown, as already explained, are only

' 63 Lords' J. 892. ^ 32 Com. J. 114, » 85 lb. 4GG. 89 lb. 578.

* 85 Com. J. 214. « 8G lb. 488. 491.
« 70 lb. 70. 7 37 iij, f)i^3_
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signified as introductory to proceedings in Parliament, or

essential to their progress.

Addresses. Tliese bein"; the several forms of acknowledging commu-

nications proceeding from the Crown, it now becomes ne-

cessary to describe those which originate with Parliament.

It is by addresses alone that the resolutions of Parliament

can be conveyed directly to the Crown. These are some-

times in answer to royal speeches or messages, but are

more frequently in regard to other matters, upon which

either house is desirous of making known its opinions to

the Crown.

Joint addresses. Addresses are sometimes agreed upon by both houses,

and jointly presented to the Crown, but are more gene-

rally confined to each house singly. When some event of

unusual importance^ makes it desirable to present a joint

address, the lords or commons, as the case may be, agree

to a form of address ; and having left a blank for the in-

sertion of the title of the other house, communicate it at

a conference, and desire their concurrence. The blank is

then filled up, and a message is returned, acquainting the

house with their concurrence, and that the blank has been

filled up. Such addresses are presented either by both

houses in a body,* or by two peers and four members of

the House of Commons,^ and they have been presented

also by committees of both houses;'' but the lords always

learn her Majesty's pleasure, and conununicate to the com-

mons, by message, the time at which she has appointed to

be attended.

Separate ad- Tiic addresscs in answer to the royal speech at the com-

mfucenicnt of the session are formally prepared by a com-

mittee, ujxjii whose report they are agreed to, after having

been twice read ; but at other times no formal address is

prepared, and the resolution for the address is alone pre-

sented. Tiiey are ordered to be presented by the whole

house j'^ by the lords witli white staves or privy coun-

' 87 Com. J. 421. X!» lb. i-io. 2 87 lb. 424. ^ So lb. Go2.
* 1 111. H77. '' 92 J I,. 492.
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cillors ;
^ and, in some peculiar cases, l)y members specially

nominated.'^

The subjects upon which addresses are presented are Their suhjects.

too varied to admit of enumeration. They have comprised

every matter of foreign"^ or domestic policy;"* the adminis-

tration of justice;'' the confidence of Parliament in the

ministers of the Crown;** the expression of congratulation

or condolence ; '^ and, in short, representations upon all

points connected with the government and welfare of the

country. But they ought not to be presented in relation

to any bill depending in either house of Parliament.'*

When a joint address is to be presented by both houses, Mode of pre-

the lord chancellor and the House of Lords, and the
"'

speaker and the House of Commons, proceed in state to

the palace at the time appointed. The speaker's state

coach, and the carriages of the members of the House of

Commons, are entitled, by privilege or custom, to approach

the palace through the central Mall in St. James's Park.

Whether this distinction is enjoyed as part of their privi-

lege of freedom of access to her Majesty, or by virtue of

any other right or custom, it is peculiar to the commons,

who always take this route, while the lords advance by

the ordinary carriage-road.

On reaching the palace, the two houses assemble in a Joint addresses.

chamber adjoining the throne room, and when her Majesty

is prepared to receive them, the doors are thrown oj)en, and

tlie lord chancellor and the speaker" advance side by side,

followed by the members of the two houses, and are con-

ducted towards the throne by the lord chamberlain. The

lord chancellor reads the address, to which her Majesty

returns an answer, and both houses retire from the royal

presence.

> 92 Lords' J. 19. * G7 Com. J. 391.

3 78 Com. J. 278. 82 lb. 118. 88 lb. 471. "89 lb. 2.3-5.

5 85 lb. 472. '^ 87 lb. 32.3. ' 85 lb. 591. 92 lb. 493.

8 12 Lords' J. 72. 81. 88. 8 Com. J. G70. 1 (ircy's Debates, 5.

^ The speaker is always on tlie left hand of the chaucellor.
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When addresses are presented separately, by either

house, tlie forms observed are similar to those described,

e.xcept that addresses of the commons are then read by

their speaker. The houses proceed by the same routes to

the palace, and are admitted with similar ceremonies. In

presenting the address, the mover and seconder are always

on the left hand of the speaker.

It is customary for all the lords, without exception,

who attend her Majesty, to be attired in court dresses

;

but several members of the commons always assert their

j)rivilege of freedom of access to the throne, by accom-

panying the speaker in their ordinary attire.'

When addresses have been presented by the whole

house, the lord chancellor in one house, and the speaker

in the other, reports the answer of her Majesty; but when

they have been presented by certain members only, the

answer is reported by one of those who have had the

honour of attending her Majesty, or by one of the royal

household.

It is to the reioning; sovereign or regent alone that

addresses are presented by Parliament ; but messages are

frequently sent by both houses to members of the royal

family, to congratulate them uj)on their nuptials,^ or other

auspicious events;"* or to condole with them on family

bereavements.^ Certain members are always nominated

by the house to attend those illustrious j)ersonages with

the messages; one of whom afterwards acquaints the house

with the answers which were returned.''

Connnunications are also made to either house by mem-
bers of the royal family, which are either delivered by

members in their places,'" or are conveyed to the house by

letters addressed to the sj)eaker.^

' Tli.y are not permitted to enter the royal ])resence with sticks or

umbrellas.

' 72 Lords' J. iJ3. 73 Com. J. 424. 1)5 lb. 88.

» 40 Lords' J. .'584. 74 Il>. G. * 53 Lords' J. 3G7. 7.5 Com. J. 480.

* 53Lords'J.3()!J. 72lb..'i3. !J."j Com. J.UO. « 58 Com. J. 211. 75 lb. 288.

' G4 Com. J. ttU. G8 lb. 253. GU lij. 324. 433.



pur.i.ic BILLS. 2G9

CHAPTER XVIIL

PROCEEDINGS OF PARLIAMENT IN PASSING PUBLIC BILLS :

THEIR SEVERAL STAGES IN BOTH HOUSES. ROYAL

ASSENT.

It has been explained in what manner each separate General nature

question is determined in Parliament; and the proceedings

upon bills will require less explanation, if it be borne in

mind that all the rules in relation to questions and amend-

ments are applicable to the passing of bills. If bills were

not a more convenient form of legislation, both houses

might enact laws by agreeing to a series of resolutions, pro-

posed without concert or combination, if the royal assent

were afterwards given. In the earlier periods of the con- Ancient mode

stitution of Parliament, all bills were, in fact, prepared
j^aw"'^'''^"'"

and agreed to in the form of petitions from the commons,

which were entered on the Rolls of Parliament, with the

king's answer subjoined ; and, at the end of each Parlia-

ment the judges drew up these imperfect records into

the form of a statute, which was entered on the Statute

Rolls.' This practice was incompatible with a full con-

currence of the legislature, and matters were often found

in the Statute Rolls that the Parliament had not petitioned

for or assented to. These usurpations of legislative power

were met with remonstrances in particular instances,- and

at length, in the 2 Hen. 5, the commons prayed that no

additions or diminutions should in future be made, nor

alteration of terms which should change the true intent

of their petitions, without their assent; for they stated that

' Rot. Pari, prixxim.

2 3 Rot. Pari. 102, 5 Rie. 2, No. 23. 3 Rot. Pari. 141, {G Ric. 2,

No. XXX.) Ruffhead's Statutes, Preface.
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they had ever been " as well assenters as petitioners." ^ The

king, in reply, granted, " that henceforth nothing should be

enacted to the petitions of the commons contrary to their

asking, whereby they should be bound without their assent;

saving always to our liege lord his real prerogative to

grant and deny what him lust, of their petitions and ask-

ings aforesaid."

No distinct consequences appear to have immediately

followed this remarkable petition ; and, so long as laws

were enacted in the form of petitions, to any portions of

which the king might give or withhold his assent, and

attach conditions or qualifications of his own, the assent

of the entire Parliament was rather constructive than

literal: and the Statute Rolls, however impartially drawn

up, were imperfect records of the legislative determina-

tions of Parliament. But in the reign of Henry G, bills

began to be introduced in the form of complete statutes,

which were passed in a manner approaching that of

modern times, and received the distinct assent of the king,

in the form in which they had been agreed to by both

houses of ParHament. It is true that Henry 6, and

Edward 4, occasionally added new provisions to statutes,

without consulting Parliament;* but the constitutional

form of legislating by bill and statute, agreed to in Par-

liament, undoubtedly had its origin and its sanction in the

reign of Henry 6.

Similarity of Before the present method of passing bills in Parlia-
pruftict' ill i)Otli

housis. ment is entered upon, it may be premised, that the prac-

tice of the lords and commons is so similar in regard to

the several stages of bills, and the ])roceedings connected

with them, that, except where variations are distinctly

pointed out, the proceedings of one house are equally

de.scrijjtive of the proceedings of the other.

When; bills As a general rule, bills may originate in either house

:

orlgiaatc.
, , i

• •
i r. ,

but tlic exclusive right of the commons to grant supplies,
' 4 Rot. I'arl. 'i-i, No. X.

' Rufflicad's Statutes, Preface. Cotton's Abridgment.
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and to impose and appropriate all charges upon the people,

renders it necessary to introduce by far the greater pro-

portion of bills into that house. On the other hand, the

lords claim that bills for the restitution of honours and in

blood should commence with them. A bill for a general Genera] pardon,

pardon is an exception to the usual mode of passing bills;

it begins with the Crown, and is read once only in each

house, after which it receives the royal assent in the ordi-

nary form.

Bills are divided into the two classes, of public and Public and pri-

private bills ; of which the former are introduced directly

by members of the house, while the latter are founded

upon the petitions of parties interested. As the distinct

character of private bills, and the proceedings of Parlia-

ment in relation to them, will form the subject of the Third

Book, the present chapter is strictly confined to the

passing of bills of a public nature. The greater part of

these proceedings apply equally to both classes of bills

;

but the progress of private bills is entangled by so many

peculiar regulations and standing orders, in both houses,

that an entire separation of the two classes can alone

make the progress of either intelligible.

In the House of Lords, any peer is at liberty to present Public bills

a bill and to have it laid upon the table ; but in the com- {hetimis'

'"

mons, a member must obtain permission from the house. Ordered in the

before he can bring in a bill. Having given notice, he

must move " that leave be given to bring in a bill," and

add the proper title of his proposed measure. It is usual,

in making this motion, to explain the object of the bill,

and to give reasons for its introduction ; but unless the

motion be opposed, this is not the proper time for any

lengthened debate upon its merits. When an important

measure is offered by a member, this opportunity is fre-

quently taken for a laboured exposition of its character

and objects ; but where the proposed bill is not of an im-

portant character, debate should be avoided in this stage,

unless it is expected that the motion will be negatived, and
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that no future occasion will arise for discussion. If the

motion be agreed to, the bill is ordered to be prepared and

brought in by the mover and seconder, to whom other mem-

bers are occasionally added. ^ Instructions are sometimes

given to these gentlemen to make provision in the bill for

matters not included in the original motion and order of

leave.'^

Bills are not always introduced in this manner by mem-

bers, upon motion ; but proceedings preparatory to the

bringing in of bills first occupy the attention of the

house. Sometimes a resolution is made by the house,

and a bill immediately ordered, as in the Bribery and

Treating Bill, in 1831 ;^ at other times, resolutions of

the house in a former session are read, and bills ordered

thereupon.'* It is very common, also, to read parts of

speeches from the throne. Queen's messages. Acts of Par-

liament, entries in the Journal, or other documents in

possession of the house, before the motfon is made for

leave to bring in a bill.' But the most frequent prelimi-

nary to the introduction of bills is the report of resolutions

from a committee of the whole house. The chairman is

sometimes instructed by the committee to move for leave

to bring in a bill or bills upon their resolutions, and some-

times the resolutions are simply reported, and after being

agreed to by the house, a bill is ordered thereupon.

Many classes of bills must originate in a committee of

the whole house ; and if, by mistake, this form has been

omitted, all subsequent proceedings are vitiated, and must

be commenced again. By two standing orders of the J)th

November 1703, and the 30th April 1772, it is ordered,

" Tliat no hill relating to religion or trade, or the alteration of

the laws concerning religion or trade, be brought into this house,

until the jjroposition shall have been first considered in a com-
mittee of the whole house, and agreed unto by the house.'"

' ni Com. J. 013. 0:3-2, &c. « 91 lb. 710.

3 bO II). 8-21. * 82 lb. 442.
•' See (ieii. Jourii. Index, tit. " Hills" (1820-1837), p 2U0.
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By another standin»- order of the 29th March 1707, it

was resolved,

" That this house will not proceed upon any petition, motion, Public money.

or bill, for granting any money, or for releasing or compounding

any sum of money owing to the Crown, but in a committee of the

whole house."'

By a resolution, 18tli February 1667,

" If any motion be made in the house for any public aid, or Clmrfje upon

charge upon tlie people, the consideration and debate thereof ought *-''^ subject,

not presently to be entered upon ; but adjourned till such further

day as the house shall think fit to appoint ; and then it ought to be

referred to the committee of the whole house; and their opinions

to be reported thereujion, before any resolution or vote of the house

do pass therein." *

The standino; order concernino; religion is construed as Construction of

,...,„ ,. . n rules ; aa to re-

applynig to religion itseli, and not to the temporalities or Ugion.

the church. Thus, the Roman-catholic Relief Bill, in

1829, was brought in upon a resolution of a committee;'

but the Church Temporalities, Ireland, Bill, of 1833, which

may be said to have reconstituted the church government

in that country, was not, on that account, required to

originate in a committee."* So also the Tithe Commuta-

tion Bills, and the bills for carrying into effect the recom-

mendations of the ecclesiastical commissioners, in regard

to the revenues of the Church of England, have all been

introduced upon motion, without any previous resolution

of a committee.'

The standing order regarding trade is held to apply not Trade,

only to trade generally, but to any particular trade, if

affected by a bill." On this account, bills to regulate the

sale of beer have been required to originate in a com-

mittee ; and, in 1840, the Copyright of Designs Bill was

withdrawn, as affecting the trade of calico printers and

others,^ and in subsequent sessions was brought in upon

resolution from a committee. Yet bills relating to the

» 15 Com. J. 367. 16 lb. 40o. * 9 lb. 52. '• 84 lb. 116.

* 88 lb. 35. * 91 lb. 17. 93 lb. 377. 94 lb. -29, &c.

« Minor of Pari. 1840, pp. 1108, 1109. ' 95 Com. J. 176.

T
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copyright of books' have been suffered to proceed with-

out a previous committee, although they may be regarded

as affecting the trade of booksellers. On an objection

being taken, 19th February 1840, that a copyright bill

related to trade, the speaker held that it did not directly

interfere \vith trade, in any sense in which that term is

used in the standing orders.^

Grants ofpublic No grant of pubhc money is ever attempted to be made

in a bill, without the prior resolution of a committee ; but

bills are often introduced, in which it becomes incidentally

necessary to authorize the application of money to par-

ticular purposes ; and, in order to accomplish this without

any violation of the standing order, the money clause is

only inserted in the bill in italics, and a committee of the

whole house is appointed to consider of authorizing the

advance of money ; and on their report being made and

agreed to by the house, an instruction is given to the com-

mittee on the bill to make provision accordingly. When
the main object of a bill is the grant of monev, it is inva-

riably brought in upon the resolution of a committee, in

the first instance.

Tax upon the The house are as strict in proceedings for levying a tax,

as they are in granting money, and it is the practice,

without any exception, for all bills that directly impose a

charge upon the peojile, to originate in a conunittee of the

whole house ; but this rule has not been held to apply to

bills authorizing the levy of rates for local purposes, by

local officers or bodies representing the rate-payers.^ In

1833, notice was taken that the Church Temporalities Bill

(which proposed to levy "an annual tax" instead of first

fruits) should have originated in a committee. Before the

house decided upon this point, a select committee was
appointed to examine precedents, who reported,

' 97 Com. J. 83. » Mirror of Pari. 1840, p. 1110.
' Metropolis Police Bill, 84 Coin. J. 233. Highway Ratrs Bill, 94 lb. 303.

Poor Relief arclnml) Hill, 'M Il>. UO. Prisons (Scotlati.j) Bill, !}4 II). 22.

people.
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" That the general sinrit of the standing orders and resolutions

of the house requires that every proposition to impose a burthen or

charge on any class or portion of the people, should receive its

first discussion in a committee of the whole house. The only ex-

ception from this rule is with regard to tolls, rates, or duties, pro-

posed to be levied on the subject in particular places for any local

work; and in such cases it is directed, that no bill be ordered to

be brought in till the petition for it has been referred to a com-

mittee, and they have ex;imined the matter thereof, and reported

the same to the house.'" They concluded, by stating it to be their

opinion "that (as it is desirable in all cases where money is levied,

or a tax imposed on any class or portion of the people, that the

greatest possible protection should be afforded to the subject) the

taxation proposed by this bill should be sanctioned by a committee

of the whole house, previous to its introduction in the shape of a

bill."*

The order for reading the bill a second time was accord-

ingly discharged, and the bill withdrawn.

In preparing bills, care must be taken that they do not Preparing bills,

contain provisions not authorized by the order of leave,

and that they are prepared in proper form ; for, if it should

appear, during the progress of a bill, that these rules have

not been observed, the house will order it to be withdrawn.

A clause, for instance, relating to the qualification of

members, was held to be unauthorized in a bill for regu-

lating the expenses at elections."^ All dates, and the Blanks,

amount of salaries, tolls, rates, or other charges, were

formerly required to be left blank ; but the more con-

venient practice of printing such matters in italics is now

adopted.

Unless a bill be founded upon the resolution of a com- Bills presented.

mittee of the whole house for a charge upon the people,

it may be presented on the same day, and during the

same sitting, as that in which it was ordered ; but some

other votes are generally allowed to be passed before it is

' But the rule only applied to private bills, and it is now applicable to all

classes of private bills, whether tolls be levieil or not.

^ Pari. Paper, No. 86 of 18:33.

^ 80 roiii. .1. :?-2n. 82 Ih. 32.J. ;W9. 84 lb. '2(i\. !V2 lb. '2.',A. 411.

T 2
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offered. A member who is about to present a bill, should

take his draft of it to the Public Business Office, where

it will be prepared in a proper form for presentation ; and,

when he has it ready, he should watch his opportunity for

presenting it. By an order of the 11th December 1692, it

is desired, " that every member presenting any bill to this

house, do go from his place down to the bar of the house,

and bring the same up from thence to the table
;

" ^ and in

accordance with this rule, the member appears at the bar,

when the speaker calls upon him by name. He answers,

"A bill. Sir;" and the speaker desires him to "bring it

up
;

" upon which he carries it to the table and delivers it

to the clerk of the house, who reads the title aloud ; when

the bill is said to have been " received by the house."

After a bill has been received in either house, a question

First reading, is put, " That this bill be now read the first time," which

is rarely objected to, either in the lords or commons,

although it may be opposed like any other question.^

Second reading. The question next put is, "That this bill be read a

second time
;

" the second reading, however, is not taken

at that time, but a future day is named, on which the bill

is ordered to be read a second time. The bill is then

ordered to be printed, in order that its contents may be

published and distributed to every member, before the

second reading. Every public bill is printed, except ordi-

nary supply bills, which merely embody the votes of the

committees of supply and ways and means, and the

annual mutiny bills, which are the same, with very few

exceptions, year after year.

ikadiug bUls. It need scarcely be said that the bill is not actually

read at length ; but it was formerly the practice for the

clerk, on the first reading, to read to the house, first, the

title and then the bill itself; after which the speaker read

the title, and opened to the house the substance of the

bill, citlicr from memory, or by reading his breviate, which

' 10 Com. J. 740. '^ Lords' S. O. No. 23. 17 Com. J. 9. 88 lb. G14.
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was filed to the bill ; and sometimes he even read the bill

itself.' So tedious a practice is rendered unnecessary by

the circulation of printed copies of the bill; but it suggests

the expediency of preparing a breviate or analysis, to be Breviates of

prefixed to every public bill. A similar practice has been

adopted in regard to private bills,*'* and the greater impor-

tance of public measures would seem to point out the

propriety of facilitating the examination of their provisions.

A practice analogous to this prevailed during the greater

part of the 17th century. On the 2d May 1651, it was

ordered,

" That no Act ought to be presented to this house without a

brief thereof be given to Mr. Speaker; and that Mr. Speaker

ought not to open any bill, nor to command the same to be read,

unless a brief thereof be first delivered unto him ; and that the

said order be, from henceforth, duly and exactly observed accord-

ingly."* And this had been the practice at that time for many

years, for on the 3d March 160G, it was " ordered, on Mr.

Speaker's motion, that every committee, when they proceed to

the amendment of any bill committed to them, should also amend

the brief annexed, and make it agree with the bill."
*

The day having been appointed for the second reading. Second reading,

the bill stands in the Order Book, amongst the other

orders of the day, and is called on in its proper turn,

when that day arrives. This is regarded as the most im-

portant stage through which the bill must pass; for its

whole principle is then at issue, and is affirmed or denied

by a vote of the house. The member who has charge of

the bilF moves, " That the bill be now read a second

time;" and usually takes this opportunity for enlarging

upon its merits, unless it has been agreed to defer the dis-

cussion of the principle until a later stage of the bill.

The opponents of the bill may simply vote against this

> Order and Course of Passing Bills in Parliament, 4ta, U>41.

2 See Book III. ' 6 Com. J. ^70. " 1 Com, J. 347.

^ As the house have already ordered that the bill shall be read a second

time, and the second reading stands as an order of the day, the motion for

now reading the bill a second time need not be seconded. The same rule

applies to other similar stages.

T 3



278 PL liLlC BILLS.

question, and so defeat the second reading on that day ;^

but this course is rarely adopted, because it must still be

decided on what other day it shall be read a second time,

or whether it shall be read at all. The ordinary practice,

therefore, is to move an amendment to the question, by

leaving out the word " now," and adding " three months,"

" six months," or any other term beyond the probable

duration of the session. The postponement of a bill, in

this manner, is regarded as the most courteous method of

dismissing the bill from any further consideration, and is

resorted to in every other stage of the proceedings, except

on questions for the ingrossment or passing of the bill.'^

Bills rejected. Instances of rejecting bills altogether were formerly not

uncommon ; but are now comparatively rare : only two

cases appear on the Journals of the commons for upwards

of half a century ;
^ but in the lords the practice has been

more general.'* In more ancient times, bills were treated

with even greater ignominy. On the 23d January, in the

5th Elizabeth, a bill was rejected and ordered to be torn;'

so, also, on the 17th March 1620, Sir Edward Coke moved
" to have the bill torn in the house;" and it is entered, that

the bill was accordingly " rejected and torn, without one

negative."** There is no restriction in regard to the time

at which motions for rejecting bills shall be made ; but, if

the house think fit, such rejection may be voted on the

first, second, or third readings, or any other stage of the

bill. It was thought better, however, to notice the prac-

tice in this place, in connexion with the postponement of

bills, in order to save repetition when the other stages are

under consideration.

Counsel. The second reading is the stajre at which counsel are

' 88 Com. J. 301).

' Another rtaBoii for using tlils form of amendment is, that the house have
alrca.ly orderc d that the bill shall be read a second time, and the amendment
only names a more distant day.

= 37 Com. J. 444. 80 lb. 4-2o. « See Gen. Indexes to Lords' J. tit. " Bills."
* 1 Com. J. 63. 6

J ^.p,„_ j_ 5(3y_
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more usually heard, whenever the house have agreed that

a public bill is of so peculiar a character as to justify the

hearing of parties whose public or private interests are

directly affected by it ;
^ notwithstanding the general prin-

ciple that a public bill is of national interest, and should

be canvassed in Parliament upon the grounds of public

expediency. But counsel have also been heard at various

other stages of bills.'"'

When a bill has been read a second time, a question is Committees on

put, that " this bill be committed," which is rarely opposed,^

and on being agreed to, a day is named for the committee.

On the order of the day being read for the committee, it is Lords,

moved in the lords, that the house be now put into com-

mittee on the bill; to which an amendment may be moved,

that the house be put into committee on a future day,

beyond the probable duration of the session. When the Commons.

order of the day is read in the commons, for the house to

resolve itself into a committee on the bill, the speaker

puts a question, " That I do now leave the chair," to

which the proper amendment is, to leave out all the words

after " that," in order to add " this house will on this day

* three months,' or ' six months/ resolve itself into a com-

mittee," (fee. If attention were not paid to this form of

amendment, the absurdity might arise of ordering Mr,

Speaker to " leave the chair this day six months." If the

house agree to the question for the speaker leaving the

chair, the mace is removed from the table, and the com-

mittee begin the consideration of the bill. As its prin-

ciple has been affirmed at the second reading, the details

of the bill are to be examined in committee, clause by

clause, and line by line, and every blank filled up ; for

which purpose the permission to speak more than once,

offers great facilities."*

The chairman, on taking the chair, puts a question, " That Proceedings in

> 88 Com. J. 501. 90 lb. 587.

* See Com. Gen. Journ. Indexes, tit. " Counsel."

3 Lords' S. O. No. 10. " See su2>ra, p. 226.
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Amendments,
when t() be

offered.

Hlanks filled

up.

Wliat amrnd-
rnt-nts adniisHi<

ble.

tliis bill be read a first time ;" which being agreed to, he

puts another, viz. that it " be read a second time, para-

graph by paragraph." When that also is affirmed, the

preamble is ordered to be postponed, and the chairman

proceeds to call out each clause in succession, together

with the short marginal note, stating the nature of each

clause. If no amendment be offered to any part of a

clause, he puts the question, " That this clause stand part

of the bill," and proceeds to the next ; but when an amend-

ment is proposed, he states the line in which the alteration

is to be made, and puts the question in the ordinary form.

Members who are desirous of offering amendments in

committee, should watch carefully the progress of the bill,

and propose them at the proper time ; for if the committee

have passed on to another clause, or even amended a later

line in the clause than that proposed to be amended,

amendments cannot be made in an earlier part of the bill.

When a clause has been amended, the question put from

tlie chair is, "That this clause as amended stand part of

the bill."

The blanks are filled up as they occur ; and if it be pro-

posed to fill them up with different words, a distinct motion

is made upon each proposal, instead of moving an amend-

ment upon that first suggested. The chairman puts the

question upon each motion separately, and in the order

in which they were made, unless the later motion be for

a smaller sum, or a longer time ; in which cases, it should

be put first.' This rule, indeed, is more peculiarly appli-

cable to the committees of supply and ways and means ; but

is generally observed in committees upon bills, and other

committees of the whole house.

Every description of amendment may be made in com-

mittee
; whole clauses and schedules are added, or omitted,

or substituted one for another, provided that, in the com-

mons, they be within the title; and verbal alterations are

' 88 Com. J. (517.
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made in every part, whether in the preamble, the clauses,

or the schedules. But in the commons, the title of the

bill may not be amended, as that is reserved for the house,

after all the amendments have been made to the bill in its

several stages; nor should any amendment be admitted

which is in the nature of a previous question.^ If it be

convenient, clauses may be postponed and considered after-

wards out of their order, but must not have been previously

amended. The committee may also divide one clause into

two ; or decide that the first part of a clause, or the first

part of a clause with a schedule, shall be considered as an

entire clause.^ Instructions are sometimes given by the instructiona.

house to committees on bills, in compliance with which

they receive clauses, or make provision in the bills com-

mitted to them, which they could not otherwise have con-

sidered, as being extraneous to the titles. In compliance

with instructions, also, they may make two bills into one,

or divide one bill into two or more ; or examine witnesses

and hear counsel.^ When all the clauses and schedules

have been agreed to, the preamble, which had been post-

poned, is considered, and, if necessary, is amended so as

to conform to amendments made in the bill; and the chair-

man puts the question, " That this be the preamble of the

bill," which he reads to the committee.

If the committee cannot go through the whole bill at Report of

_ .
progress.

one sitting in the lords, the chairman leaves the chair,

and moves that the house be put into committee on a

future day ; and in the commons, the committee instruct

the chairman to report progress, and ask leave to sit

asrain. When the bill has been thoroughly considered, Report of the
*=

. . . bill.

the chairman puts a question, "That I do report this bill

with the amendments to the house ;" which being agreed

' But see proceedings in committee on Reform Bill. 87 Com. J. 1.')!^. 141.

165. 173, questions and amendments concerning Aniersham, Ilellestou, Gates-

head and South Shields.

2 89 Com. J. 409. 87 lb. 80. 8G lb. 7--28.

3 See Com. Gen. Jonni. Index (1 8-20-1837), p. 003.
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to, he leaves the cliair, and Mr. Speaker resumes his

chair, upon which the cluiirman approaches the steps of

the speaker's chair, and reports from the committee that

" they had gone through the bill, and had made amend-

ments," or " several amendments thereunto." If no amend-

ments have been made, he reports " that they had gone

through the bill, and directed him to report the same,

without amendment." The report itself may either be

received then or on a future day. If there be no amend-

ment it is the custom to receive it at once ; but if there be

amendments, or if objection be made to its being then

received, it is more frequently ordered to be received on

some other day. In the lords there is a standing order,

28th June 1715, which declares "that no report be re-

ceived from any committee of the whole house, the same

day such committee goes through the bill, when any

amendments are made to such bill.^

rrnccedings on J^ the commons, when a report is to be received, the
report.

member appears with it at the bar, and on being called

upon by the speaker, states that he has a report. If it be

without amendments, it is brought up without any ques-

tion; if with amendments, a question, " That it be brought

up," is formally put. After this, another question, " That

the report be now read," is supposed to be put ; but is, in

modern practice, omitted.

When the report is received, there are various courses

which may be followed in the further progress of the

Ijill. 1. The report may be read, and, in the commons,

a lord's bill, without amendment, may be read a third

time, immediately, as it is already ingrossed ;* but in the

lords, no bill may be read a third time the same day on
which it is reported from the committee, unless the stand-

ing orders be suspended for that purpose.^ 2. In either

house, the report of a bill not ingrossed is read, and being

without amendments, the bill is ordered to be ingrossed

' Lords' S. 0. No. 20. ' 89 Com. J. 123. ' Lords' S. O. No. 11,
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and reud a third time on another day. 3. If with amend-

ments, the report is read, and the amendments being read

a second time, and agreed to or disagreed to by the house,

the bill may be ordered to be ingrossed and read a third

time on another day. 4. The report may be read, and or-

dered to be taken into further consideration on a future day.

5. The report may be read and the bill recommitted to a

committee of the whole house, or to a select committee.

At this stage also it is customary to reprint the bill, if Bills reprinted.

several amendments have been made,^ for no verbal notice

of numerous amendments can possibly make the amended

bill intelligible, and the practice of both houses is to rely

more upon a reprint of the bill, than upon any proceedings

in the house, on the report of very numerous or important

amendments.

When the consideration of the report is deferred, the Clauses added,

. . J and amend-
proceedings on the day for which it is set down, are ments made.

similar to those on the report, when it is considered and

agreed to at once. On either occasion, the house may not

only agree or disagree to the amendments of the committee,

but may make fresh amendments and add new clauses,

whether they be within the title or not ;'^ but the practice

of adding clauses is inconvenient, and should be avoided

as far as possible. The amendments of the committee are

considered first ; clauses may then be offered ; after which

amendments may be made to other parts of the bill. When

a member offers a clause on the report, he must move,

1st, " That it be brought up;" 2d, "That it be read a first

time;" 3d, "That it be read a second time;" 4th, "That

it be made part of the bill." The questions put upon

each of these motions may be opposed, and are often

negatived. Amendments also may be proposed to clauses

offered in this manner, and if agreed to by the house, the

last question put by the speaker is, " That this clause, as

amended, be made part of the bill." Clauses containing

' 00 Com. J. 337. ' Votes, 1844, p. -203.
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Bills recom-
mitted.

Again recom-
mitted.

Ingrossing.

rates, penalties, or other blanks, must also pass through a

committee before they are added to the bill

A bill may be recommitted : 1. Without limitation, in

which case the entire bill is again considered in commit-

tee, and reported with "other" or "further" amendments.

2. On amendments being proposed on the report or further

consideration of report, the bill may be recommitted with

respect to those amendments only.^ 3, On clauses being

offered, the bill may be recommitted with respect to these

clauses.'* 4. The bill may be recommitted, and an instruc-

tion given to the committee, to make some particular or

additional provision.^

A bill may be recommitted as often as the house thmk
fit. It is not uncommon for bills to be again recommitted

once or twice,'' and there are cases in which a bill has

been six and even seven times through a committee of the

whole house, in consequence of repeated recommitments.*

The proceedings on the report of a reconnnitted bill are

similar to those already explained ; the report may be

received at once, and the amendments agreed to, or the

further consideration of it may be deferred.

The form in which a bill must appear in either house,

after the report, is that of an ingrossment on parchment.

In that form it ultimately receives the royal assent, and be-

comes the record or roll of the statute. When a bill orio-i-

nates in the lords, it is ingrossed after the report, and is

sent to the commons in that form ; and when it begins in the

commons, the time for ingrossing the bill before it is sent

up to the lords, is also after the report. The practice of

ingrossing bills is adhered to in order to secure uniformity

and permanence in the record ; but opinions are divided

in regard to the continuance of this mode of writing. On
the 13th February 183G, the commons communicated to

the lords, at a conference, a resolution, " That it is the

' 83 Com. J. bm.
*83 lb. 3u4. m lb. •-»««.

- 9-2 II). 41o.

' UO lb, 364. 3U0. 4-JO.

•'' 89 II). l-i7.

09 lb. 4-iO. 444. 4G0.
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opinion of this house, that it is expedient to discontinue

the present mode of ingrossing Acts of Pailiament in

bhick letter, and to substitute a plain round-hand instead

thereof." To this resolution the lords did not agree, but

after referring the matter to a committee, they comnui-

nicated to the commons several reasons for withholding

their concurrence.^ Amongst other reasons in favour of

ingrossment, it was stated that,

" The object is rather to preserve an uniform, durable, and cor-

rect record of the Acts of the legislature, which shall be legible at

a distant period, witli ordinary care, than merely to afford facility

for reading the record expeditiously." And that " the mode in

which the ink is transferred to, and the characters impressed

upon, the parchment by the ingrossing hand, gives a permanence

and an uniformity wliich cannot be obtained by the ordinary mode

of writing." " That the adoption of the \)\n\n round-liand would

afford a greater facility of falsifying an Act of Parliament or other

record, by interpolation, or otherwise, than the use of the ingrossing

hand." " But as the difficulty of reading the ingrossing hand is

principally found in the proper names of places and persons, they

think that this part of the difficulty would be removed by directing

that the i)roper names of persons and places should in future be

written in round-hand."

In the lords, the ingrossment of all bills is confided to

the " clerk of ingrossments ;" and in the commons, all

bills which have not already been ingrossed in the lords

are ingrossed after the report, in the " Ingrossing Office,"

and examined in the Public Bill Office, the officers of

which are immediately responsible for their correctness.^

On the third reading, the judgment of the house is ex- Third reading,

pressed upon the entire bill as it stands, after all the

amendments introduced in committee and on report, or

further consideration of report. Amendments may still be

made by the house to any part of the bill ; but it is ad-

visable to resort to this practice as rarely as possible, on

account of the trouble of amending the ingrossment ; and

also, because the proper time for offering amendments is in

committee, when the speaker is not in the chair. Clauses

' 91 Com. J. 447. ' No. 413, of 1843, Mr. Ley's Ev. Q. 3o.
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and schedules may be added at this stage, but they cannot

be offered unless they are ingrossed on parchment. The

proper time for proposing a chiuse is after the bill has been

read the third time. An ordinary clause, offered at this

stage, is read three times ; but if it have any blanks, it must

be read twice, and committed to a committee of the whole

house, and reported ; after which it is read a third time,

and agreed to be made part of the bill by way of rider.

Time of pro- A caution may here be useful to members, in reference

clauses."^^'^ to the manner of proposing clauses, that whether they be

offered on the report, the further consideration of report,

or on the third reading, they should be offered before any

amendments are made to the bill. This rule is observed,

because the addition of a new clause may render it neces-

sary to introduce amendments in other parts of the bill

;

and all the clauses should, therefore, be under considera-

tion before amendments are admitted.

Bill passed. Occasionally, a bill is read a third time, and " further

proceedings thereon" are adjourned to a future day; but

the general practice is to follow up the third reading imme-

diately with the question, " That this bill do pass." This

question has sometimes passed in the negative, after all

the preceding stages of the bill have been agreed to ; but

it is not usual to divide upon it.^

Title of tlie iiiii. In the lords, the original title of a bill is amended at

any stage at which amendments are admissible, when

alterations in the body of the bill have rendered any

change in the title necessary. But in the commons, the

original title is not amended during the progress of the

bill, unless the house agree to divide one bill into two, or

combine two into one ; and tlie last question to be deter-

mined is, " Tliat this be the title of the bill," which is

accordingly read by the speaker. Amendments may then

be ollered to the title, which are generally such as render

tlif tit If conformable with amendments which may have

' 80 Com. J. ni7. 80 II). 407.
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been made to the bill since its first introduction. It may

be as well to recal to mind in this place, that, by a standing

order of the commons, 17th November 1797, it is required,

" That the precise duration of every new temporary law should

be expressed in the title of the bill, and also in a distinct clause at

the end of the bill, and nowhere else."

'

The next step is to communicate the bill to the other house. Communicated

.
from lords to

The lords usually send down then- bills to the commons by comuious.

two masters in chancery ; but if they concern the Crown

or royal family, they should be sent by two of the judges.^

This cannot always be done, as the judges may be on

circuit, or otherwise unable to attend ; in which case one

judge and a master in chancery, or two masters in chancery

only are sent.^ It happens, occasionally, that one master

in chancery only is present, or that none are in attend-

ance ; and then the lords send down the bills that are

vv^aiting by one master in chancery, and the clerk assistant

of the Parliaments, or by the clerk assistant and addi-

tional clerk assistant. Whenever this variation from the

ordinary form of message is resorted to by the lords, their

lordships direct their messengers to inform the House of

Commons that, from the absence of their usual messengers

(and sometimes, also, in consideration of the late period of

the session), they had been induced to send the message

in this unusual way. The commons acquiesce in the rea-

sons assigned, " trusting that the same will not be drawn

into precedent for the future."^ When the bill has origi-

nated in the lords, " a message is ordered to be sent to the

House of Commons to carry down the said bill, and

desire their concurrence." If the bill has been sent up

from the commons, and has been agreed to, the lords send

a message " to acquaint them, that the lords have agreed

to the said bill without any amendment;" or, " that the

lords have agreed to the same with some amendments, to

which their lordships desire their concurrence."^

'53Com. J. 84. « go ib. 370. => gg n,. 713^ 69 lb. 516.

* 88 lb. 727. See also supra, p. 250. * 74 Lords' J. 3S2.
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Bills sent by
mistake.

From commons
to lords.

Amendments
a-^reed to or

amended.

If a bill or clause be carried to the other house by mis-

take, a message is sent to have the bill returned, or the

clause e.xpunged.*

The conunons send up bills to the lords by a member

(generally the chairman of the committee of ways and

means, or the member who has had cliarge of the bill),

who, as in other messages, is accompanied to the bar of

the House of Lords by not less than seven others. It is a

rule with the lords not to receive a messag-e unless eioht

members attend with it ; and when a bill is popular, it is

carried up by a considerable number.'^ The member who

has charge of the bill delivers it to the lord speaker of the

House of Lords, who comes to the bar to receive it. The

form of message, mutatis mutandis, is similar to that used

by the House of Lords.

If one house agree to a bill passed by the other without

any amendment, no further discussion or question can

arise upon it; but the bill is forthwith put into the com-

mission for receiving the royal assent. If a bill be returned

from one house to another with amendments ; these amend-

ments must either be agreed to by the house which had

first passed the bill, or the other house must waive their

amendments ; otherwise the bill will be lost. Sometimes

one house agrees to the amendments with amendments to

' 7o Cora. J. 447. 78 lb. 317. 80 lb. 512. 91 lb. G39. 7o8. 92 lb.

572. G09.

^ In sending bills from the commons to the lords, it was formerly the cus-

tom to wait until several had passed, when they were carried up together, and

delivered at the liar of tlie lords in the following order: 1. Lords' bills

2. Commons' bills amended by the lords j 3. Public bills in order, according

to their importance ; and, 4. Private bills, in such order as the speaker

nj)j)ointf(l. It was then usual for 30 or 40 members to accompany the mem-
ber who had cliarge of the bills. On the 17th March 1588 a jirivate bill was

sent up with only four or five members, and the lords took exceptions to the

smallncss of the number, and said, " that they had cause to doubt that it

passed not with a general consent of the house, because it passed not graced

with a greater number, and left it to the consideration of the house to send it

back in such sort as it was fit."—D'Ewes, 447. Order and Course of Pass-

ing Bills in Parliament, 4to. 1041.
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which the other hoiisi^ agrees.' Oeeasionallv, this intei-

ehaiii;e of unu'iulnients is carried even I'urther, and (uie

lioiise ai!,'rees to ameudnients with imiendments, to which

the other liouse agrees with amendments, to which, also,

the first honse, in its turn, aorees. But it is a nde, tliat Consp.imntiiii

neitlier house may, at tliis time, leave out or otherwise

amend anything- which they have ah'eady passed them-

selves; unless such amendment be immediately consequent

upon amendments of the other house, which have been

agreed to, and absolutely necessary for carrying them into

ellect. These several agreements and anuMidnicnts are

connuunicated by one house to the other with a|)proj)riate

messages. Where the privileges of the connnons seem to

be aHected by an amendment, it is, nevertheless, agreed to,

in some cases, with a special entry in the Journal of (he

cause of such agreement ; but the more usual course is to

disagree to an amendment of that character.'^

When it is determined to disagree to amendments made ^V'»" :>"i'iiii-

1,1,11 n 1
^ iiients ilis-

by the other liouse, one or three courses may be adopted : agreed to.

1. The bill may be laid aside. 2. The consideration of the

amendments may be put off for three or six months, or

to any time beyond the probable duration of the session.

3. A conference may be desired with the other house. The Conferences.

two first modes of proceeding are only resorted to when
the ultimate agreement of the two houses is hoj)eless

; the

latter is preferred whenever there is a reasonable prosj)ect

of nmtual agreement and compromise. The practice of Par-

liament in regard to conferences has been fully explained

elsewhere,^ and it would be unnecessary and irksome to de-

scribe, at length, every variety of procedure which nuiv arise

in the settlement of amendments to bills by conference.^

' 90 Com. J. 575.

* See Com. Gcii. J. tmlex (18'20-1837), p. "JSO. ^ Suprtr, p. 254, ive.

* All the miiuito details of practice may be traced liy riferriiig to the head
" Conference," in tiie three hist Commons' (JeneralJourmil Indexes ; hut more
particularly l>y followin;; the ])roeeediii^s nitun the Corporations Hill in IH3(i,

to which ample references will be found in the lnde.\ to the Journal of that

year, and at p. 413 of the General Index ISiO-lHUT.

U
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Free confer-

ence.

Conference, by
wliom desired.

It will be sufficient to state generally that when a bill has

been returned by either house to the other, with amend-

ments which are disagreed to, a conference is desired by

the house which disagrees to the amendment, to acquaint

the other with the reasons for such disagreement ; in order,

to use the words of Hatsell,

" That after considering those reasons, the house may be in-

duced, either not to insist upon their amendments, or may, in

their turn, assign such arguments for having made them, as may
prevail upon the other house to agree to them. If the house

which amend the bill are not satisfied and convinced by the rea-

sons urged for disagreeing to the amendments, but persevere in

insisting upon their amendments, the form is to desire another

conference ; at which, in their turn, they state their arguments in

favour of the amendments, and the reasons why they cannot

depart from them ; and if after such second conference the other

house resolve to insist upon disagreeing to the amendments, they

ought then to demand a 'free conference,' at which the arguments

on both sides may be more amply and freely discussed. If this

measure should prove ineffectual, and if, after several free con-

ferences, neither house can be induced to depart from the point

they originally insisted upon, nothing further can be done, and the

bill must be lost.

An interesting occasion, on which all these proceedings

were successively adopted, occurred not long since ; a free

conference had not been held since 1702, until a contest

arose in 1830 upon amendments made by the lords to a

bill for amending the Act for regulating Municipal Cor-

porations.

It will only be necessary to add, that it is irregular to

demand a conference with the house which is in possession

of a bill ; which rule was thus afhrmed by the commons
13th March 1576 : "That by the ancient liberties and pri-

vileges of this house, conference is to be required by that

court which, at the time of the conference demanded, shall

be possessed of the bill, and not of any other court." ' As
the conference is desired by tluU house which is in posses-

sion of the bill, the bill which is the subject of the con-

ference is always delivered by the managers, with the

' 1 Cora J. Hi.
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reasons and amendments, to the house with wlioin the

conference was desired.

The official record of the assent of one house to bills imiorseinonts

passed, or amendments made by the other, is by indorse-

ment of the ingrossed bill m old Norman French. Thus

when a bill is passed by the commons, the clerk of the

house' writes upon the top of it, " Soit bailie aux seigneurs."

When the lords make amendments, it is returned with an

indorsement, signed by the clerk assistant of the Parlia-

ments, " A cette Mile avesque des amendemens les seigneurs

sont assentus." When it is sent back with these amend-

ments agreed to, the clerk of the House of Commons

writes, ''A ces amendemens les communes sont assentus."

When bills have been finally agreed to by both houses. Royal assent.

they only await the royal assent to give them, as Lord Hale

says, *' the complement and perfection of a law :"^ and from

that sanction they cannot legally be withheld.* For this

purpose they remain in the custody of the clerk of the en-

rolments, in the House of Lords, except money bills, which

are returned to the commons before the royal assent is given

;

and when several have accumulated there, or when the royal

assent is required to be given without delay to any bill, the

lord chancellor has notice that a commission is wanted.

The clerk of the enrolments then prepares two copies of

the titles of all the bills, each title being upon a separate

piece of paper. One of these copies is for the clerk of the

Crown to insert in the commission, and the other for her

Majesty's inspection, before she signs the commission.

When the Queen comes in person to give her royal assent,

the clerk assistant ofthe Parliaments waits upon her Majesty

in the robing room before she enters the house, reads a list

of the bills, and receives her connnands upon theni.^

' In his absence the clerk assistant is aiitliorizrd to ind:>rse bills.

' Juristl. of Lords, c. 2.
'' See 2 Hats. 339. 13 Lords' J. 760.

* Mr. Birch's Ev. No. 413, of 1843.
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By commission. During tho progress of a session, the royal assent is

generally given by a commission issued under the great seal

Origin ofgiving f'or that purpose. The first instance in which the royal as-

coiumission!
^^ ^^^^ appears to have been given by commission, was in the

33d of Henry 8 ; although proceedings very similar had oc-

curred in the 23d and 25th years of the reign of that king.^

The lord chancellor produced two Acts agreed to by the

lords and commons ; one for the attainder of the queen

and her accomplices, and the other for proceeding against

lunatics in cases of treason ; each Act being signed by the

king, and the royal assent being signified by a commission

under the great seal, signed by the king, and annexed to

both the Acts.^ To prevent any doubts as to the legality

of this mode of assenting to an Act, the two following

clauses were put into the Act for the attainder of the

queen :

—

" Be it declared by authority of this present Parliament, that

the king's royal assent, by his letters patent under his great seal

and assigned with his hand, and declared and notified in his

absence to the lords spiritual and temporal, and to the commons,
assembled together in the high house, is and ever was of as good

strength and force as thougli the king's person had been there

personally present, and had assented openlj' and publickly to tlie

same. And be it also enacted, that this royal assent, and all other

royal assents hereafter to be so given by the kings of this realm,

and notified as is aforesaid, shall be taken and reputed good and

effectual to all intents and purposes, without doubt or ambiguity
;

any custom or use to the contrary notwithstanding."^

Fonn of com- In strict Compliance with the words of this statute, the

commission is always " by the Queen herself signed with

her own Imnd," and attested by the clerk of the Crown in

chancery. T(j\vards the latter end of the reign of George 4

it became paiiitiil to him to sign any instrument with his

own hand, and lie was enabled, by statute, to appoint one

or more |)erson or persons, with full power and authority

to each of them to affix, in his Majesty's ])resence, and by

' 3:< H.n. H, c. 21. Stut. of tlie Uralm, vol. 1. p. l.vxiii.

''

1 Lonls' J. I'JH. > Stat, of the Realm, vol. i. p. l.vxiv.

niit>»ioii.
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his Majesty's command given by word of mouth, his

Majesty's royal signature, by means of a stamp to be pre-

j)ared for that purpose;* and the commission for giving

the royal assent to bills on the 17th June 1830, bears the

stamp of the king, attested according to the provisions of

that Act."''

The form in which the royal assent is signified- by com-

mission is as follows :

—

Three or more of the lords commissioners, seated on a Form of royal

assent liy coni-

form between the throne and the woolsack in the House of mission.

Lords, command the usher of the black rod to signify to

the commons that their attendance is desired in the house

of peers to hear the commission read, upon which the

commons with the speaker immediately come to the bar.

The commission is then read at length, and the titles of

the bills being afterwards read by the clerk of the Crown,

the royal assent to each is signified by the clerk of the

Parliaments in Norman French. A bill of supply is

carried up and presented by the speaker, and receives

the royal assent before all other bills. The assent is pro-

nounced in the words, " La reyne remercie ses bons sitjets,

uccepte leur henevolence, et ainsi le veult." For a public

bill the form of expression is " La reyne le veult

;

" for a

private bill, " Soit fait comme il est desiree ;" upon a peti-

tion demanding a right, whether public or private, " Soit

droit fait comme it est desirie." In an act of grace or par-

don which has the royal assent before it is agreed to by the

two houses, the clerk says, " Les prelats, seigneurs, et com-

munes, en ce present jKirliament assembltes, au nam de touts

vos autres sujets, remercient tres humhlement vostre ma-

jested, et prient a Dieu vous donner en sante bonne vie et

longue." The form of words used to express a denial of i^oyal assent

, , 1 // T > • jj m refused.

the royal assent would be " La reyne s avisera. 1 he

necessity of refusing the royal assent is removed by the

strict observance of the constitutional principle, that the

' 11 Geo. 4, c. 23. ' 02 Lords' J. 732.
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Crown has no will but that of its ministers ; who only con-

tinue to serve in that capacity so long as they retain the

confidence of Parliament. This power was last exercised

in 1707, when Queen Anne refused her assent to a bill for

settling the militia in Scotland.

Use of the Nor- During the Commonwealth the lord protector gave his
uian French. ...

assent to bills in English ; but on the Restoration, the old

form of words was reverted to, and only one attempt has

since been made to abolish it. In 1 706, the lords passed a bill

" for abolishing the use of the French tongue in all proceed-

ings in Parliament and courts of justice." This bill dropped

in the House of Commons ; and although an Act passed in

1731 for conducting all proceedings in courts of justice in

English, no alteration was made in the old forms used in

Parliament,

fiiven by the The roval assent is rarely given in person, except at the
Queen in per- p •

i , ^
son. close of a session, when the Queen attends to prorogue the

Parliament, and then she signifies her assent to such bills

as may have passed since the last commission was issued

;

but bills for making provision for the honour and dignity

of the Crown, such as the bills for settling the civil lists,

have generally been assented to by the Queen in person,

immediately after they have passed both houses.' When
her Majesty gives her royal assent to bills in person, the

clerk of the Crown reads the titles, and the clerk of the

Parliaments makes an obeisance to the throne, and then

signifies her Majesty's assent in the manner already de-

scribed. A gentle inclination, indicative of assent, is given

' See Civil List Bills. 75 Cora. J. 258. 86 lb. 517. On the 2d of

August 18:31, the speaker, after a short speech in relation to the hill for

supporting' tlie royal dignity of her Majesty Queen Adelaide, delivered it to

the clerk, when it received the royal assent in the usual form; hut the Queen,
attended by one of the ladies of her l)edchaniber, and her maids of honour, was
present, and sat in a chair placed on a platform raised for tiiat purpose

between the archbishojj's bench and the bishops' door, and after tlic royal

assent was pronounced, her majesty stood up, and made three curtesies, one

to the king, one to the lords, and one to the commons.—63 Lords' J. 885,

and Index to that volume, p. 1157.
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by her Majesty, who has, however, already given her com-

mands to the clerk assistant, as shown above.'

When Acts are thus passed, the original ingrossment inprossment

rolls are preserved in the House of Lords, and all public

and local and personal Acts, and nearly all private Acts,

are printed by the Queen's printer, and printed copies are

referred to as evidence in courts of law. The original rolls

may also be seen, when necessary, and copies taken, on

the payment of certain fees.

The forms commonly observed by both houses, in the Forms notbimi-

passmg oi bills, havmg been explamed, it must be under- gress of bills.

stood that they are not absolutely binding. They are

founded upon long parliamentary usage, indeed; but either

house may vary its own peculiar forms, without question

elsewhere, and without affecting the validity of any Act

which has received, in proper form, the ultimate sanction of

the three branches of the legislature. If an informality be

discovered during the progress of a bill, the house in which

it originated, will either order the bill to be withdrawn, or

will annul all the proceedings subsequent to that which

was informal ; but if irregularities escape detection until

the bill has passed, no subsequent notice can be taken of

them, as it is the business of each house to enforce com-

pliance with its own orders and practice.

In the ordinary progress of a bill, a day or days are Bills passed
"^ '

witli unusual

allowed to intervene between each stage subsequent to the expedition.

first reading
;
yet when any pressing emergency arises, bills

are frequently passed through all the stages in the same

day, and even by both houses."^ This unusual expedition is

commonly called " a suspension of the standing orders,"

and in the lords is at variance with a distinct order, which

prohibits the passing of more than one stage in a day ;^

but there are no orders to be found on the Journals of the

commons which forbid the passing of bills in this man-

ner; and it is nothing more than an occasional departure

' See p. 291. ' 58 Com. J. 645, G4G. » Lords' S. O. No. 26.
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rruin the usatre of Parliament. From the uroent neces-

sity of such cases, the bills so passed are often of great

importance in themselves, and may require more delibera-

tion than bills passed with the ordinary intervals. On this

ground the practice may appear objectionable, but it must

be recollected that no bill can pass rapidly without the

general, if not unanimous, concurrence of the house.

One stage may follow another with unaccustomed rapidity,

but they are all as much open to discussion as at other

times ; and a small minority could protract the proceed-

ings for a month.

iiif..rniaiitics But, though a departure from the usage of Parliament,

III. lit oi'botli
during the progress of a bill, will not vitiate a statute

;

huuses. informalities in the final agreement of both houses have

been treated as if they would affect its validity. No
decision of a court of law upon this question has ever

been obtained ; but doubts have arisen there, and in two

recent cases Parliament has thought it advisable to correct,

by law, irregularities of this description. It has already

been explained that when one house has made amend-

ments to a bill passed by the other, it must return the bill

with the amendments, for the agreement of that house

which first passed it. Without such a proceeding, the

assent of both houses could not be complete ; for, how-

ever trivial the amendments may be, the judgment of one

house only would be given upon them, and the entire bill,

as amended and ready to become law, would not have

received the formal concurrence of b(^th houses. If, there-

foic, a bill should receive the royal assent, without the

amendments made by one house having been communi-

cated to the other, serious doubts naturally arise, concern-

ing the efl'ect of this omission; since the assent of the

(^iicen, lords, and conmions is essential to the validity of

an Act. 1. Will the royal assent cure all prior irregulari-

ties, ill the same way as the passing of a bill in the lords

would pirchuK- in(piiry as to informalities in any previous
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stage ? 2. Is the indorsement on the bill, recording the

assent of Queen, lords, and commons, conclusive evidence

of that fact? or, 3. May the Journals of either house be

permitted to contradict it ?

The first case in which a difficulty arose, was in the 33d P.vlkinf-'t<>n's

CciSC* kjo Hull* I

Henry 6. In the session commencing 29th April 1550,

the commons had passed a bill requiring JohnPylking-

ton to appear, on a charge of rape, " by the feast of Pen-

tecost then next ensuing." ^ It does not appear distinctly

whether the bill was even brought into the commons before

that day in the year 1550 ; but it certainly was not agreed

to by the lords until afterwards. By the law of Parlia-

ment then subsisting, the date of an Act was reckoned

from the beginning of a session ; and the lords, to avoid

this construction, altered the date to " the feast of Pen-

tecost, which will be in the year of our Lord 1451 ;" but

did not return the bill, so amended, to the commons.

Pylkington appeared before the Exchequer Chamber, to

impeach the validity of this Act, " because the lords had

granted a longer day than was granted by the commons,

in which case the commons ought to have had the bill

back." Chief Justice Fortescue held the Act to be valid,

as it had been certified by the king's writ to have been

confirmed by Parliament ; but Chief Baron Illingworth

and Mr. Justice Markham were of opinion, that if the

amendment made the bill vary in effect from that which

was sent up from the commons, the Act would be invalid.

No decision is recorded in the Year Book; and the evi-

dence respecting the dates was too imperfect to justify

more than hypothetical opinions. Fortescue concluded

the case by saying,

" This is an Act of Parliament, and we will be well advised

before we annul any Act made in Parliament ; and, i)eradventure,

the matter ought to wait until the next Parliament, tiicn we can

be certified by them of the certainty of the matter
; but, notwith-

standing, we will be advised what shall be done."

' Year Books, 33 Hen. 6. Pari. Rep. No. 413, of 1843.
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Factories Bill. The second case of this kind occurred in 1829, when
" a bill to amend the law relating to the employment of

children in factories," passed the commons, and was agreed

toby the lords, with an amendment; but, instead of being

returned to the commons, was, by mistake, included in a

commission, and received the royal assent. The amend-

ment was afterwards agreed to by the commons ; but, in

order to remove all doubts, an Act' was passed to declare

that the Act " shall be valid and effectual to all intents

and purposes, as if the amendment made by the lords had

been agreed to by the commons before the said Act

received the royal assent."

Pobooiniasters' The third and most recent case arose in 1843, when the
M'idows' Fund ri i i j -iir- i > t-i -i ,ri TiMi
Bill. Schoolmasters Widows rund (Scotland) Jiill was returned

to the commons with amendments ; but, before these were

agreed to, the bill was removed from the table, without

authority from the house, and carried up to the lords with

other bills. The proper indorsement, viz. " A ces amende-

mens les communes sont assentus," was not upon this bill;

yet the omission was not observed, and the bill received

the royal assent on the 9th May. After an examination of

precedents, this Act was made valid by a new enactment.'^

iinpprfcct in- It is a curious fact, in connexion with an informality of
orbcment.

^j^j^ character on the face of a bill^ that a commission

expressly recites that the bills " have been agreed to by

the lords spiritual and temporal, and the commons, and

indorsed by them as hath been accustomed." The in-

formality in this case would therefore appear to have

been greater than in that of 1829; because, in the

former, the indorsements were complete, and as they are

without date, it would not appear that the amendment
liad been agreed to after the royal assent had been given

;

but, in the latter, the agreement of the commons would

be wanting on the face of the record.

In case of any accidental omission in tlfe indorsement,

the bill sli'.iild U- returned to the house whence it was
' 10 (ieo. 4, c. G;3. ' G & 7 Vict. c. \\\\\. (local and personal).
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received ; as, on the 8th March, 23 Eliz. 1580, when a

schedule was returned to the commons and the indorse-

ment amended there ; because " Soit bail/e aux seigyieurs''

had been omitted, and the lords had therefore no warrant

to proceed.'

Having noticed the effect of informalities in the consent Informalities in

of both houses to a bill, the last point that requiies obser-
^°^^ '^***^" *

vation is the consequence of a defect in the legal form of

commission or royal assent, of which there is a singular pre-

cedent. On the 27th January 1540, when King Henry 8

was on his death-bed, the lord chancellor brought down

a commission under the sign manual, and sealed with the

great seal, addressed to himself and other lords, for giving

the royal assent to the bill for the attainder of the Duke of Duke of Nor-

. , ,
, , folk's attainder.

Norfolk, w hich had been passed with mdecent haste tlirough

both houses. Early the next morning the king died, and

the duke was saved from the scaffold, but was imprisoned

in the Tower during the whole reign of Edward 6. On

the accession of Queen Mary, he took his seat in the

House of Lords, was appointed to be one of the triers of

petitions; and also, by patent, on the 17th August, to be

lord hioh steward for the trial of the Duke of Northum-

berland.

The political causes which restored him to favour will Declared void,

account for the impunity he enjoyed, notwithstanding his

attainder ; but in the next session the Act of Attainder

was declared by statute,*

" To have been void and of none efFoct," because there were no

words in the commission '' whereby it may appere that the saide

late king did himself give his royall assent to the saide bill; and

for that allso the saide comissyon was not signed with bis hignes

hande, but with his stampe putt thereunto in the nether parte of

the writing of the said commissyon. and not in the upper part of

the said commissyon, as his hignes was accustomed todoo; nor

that it appereth of any recorde that the saide commissyoners did

give bis royall consent to the bill aforesaide ;
therefore all that was

done by virtue of the said commissyon was clerelie voyde in the

» D'Ewes, 303. Order and Course of Passing Hills in Parliament, 4to. 1641.

' 1 Mary, No. 27 ; Introduction to Statutes of Roc. Com. p. 75.
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lawe, and made not the same bill to take efFecte, or to be an Acte of

Parlj anient," but it "remaynetli in verie dede as no Acte of Par-

lyament, but as a bill onelie exliibited in the saide Parlyament,

and onelie assented unto by the saide lordes and coTnons, and not by

the saide late king."

The same Act declared,

" That the lawe of this realme is and allwaies hath byn, that

the royall assent or consent of the king or kings of this realme to

any Acte of Parlyament ought to be given in his own royall pre-

sence, being personallie in the higher howse of Parlyament, or by

his letters i)atents under his great seale, assigned with his hande,

and declared and notified in his absence to the lords spiritual and

temporal, and the coinons, assembled together in the higher house,

according to a statute made in the 33d yere of the reigne of the

saide late King Henry VIII."

CHAPTER XIX.

ANCIENT MODE OF PETITIONING PARLIAMENT. FORM AND
CHARACTER OF MODERN PETITIONS: PRACTICE OF BOTH

HOUSES IN RECEIVING THEM.

Tiio people Xhe last three chapters having dwelt upon the various
ciiriiiiiiinifate

_ .

o i

with I'ariiii- Communications between the several branches of the legis-

t'i'ou.
'

''^
'' latun;, lead to the consideration of j)etitions ; by which the

people are brought into coninuuiicatiou with the Parlia-

ment. The right of petitioning the Crown and Parlig,ment

for redress of grievances is acknowledged as a fundamental

principle of the constitution;* and has been uninterruptedly

exercised from very early times.

Anrirnf ino<ic Before the constitution of Parliament had assumed its

present form, and while its judicial and legislative functions

were ill-defined, petitions were presented to the great coun-

cils of the realm, for the redress of those grievances which

were l)cyoiid the juiisdictiDn of the common law. There

' " Nulli iKtcaliimus, aut (lifieroiiiuB rectum vel justitiam."—Ma;,ma Cliarta

of King Jiiliii, c. -J'J. See Hill of Uiglits, Art. 0, 1 & 2 Will. & Mary, aess. 2,

C.2.

of ]>etitiuniiig.
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are petitions in the Tower of the date of Edward 1, before I'^m Kdw. i,.,... . 11 . • 1 to lien. 4.

which tune it is conjectured that the parties af^grieved

came personally before the council, or preferred their com-

plaints in the country, before inquests composed of officers

of the Crown.

Assuming that the separation of the lords and commons

had been effected in the reign of Henry 3,* these petitions

appear to have been addressed to the lords alone; but,

taking the later period, of the 17th Edward 3, for the

separation of the two houses, they must have been ad-

dressed to the whole body then constituting the Hioh

Court of Parliament. Be this as it may, it is certain that,

from the reign of Edward 1, until the last year of the reign

of Richard 2,^^ no petitions have been found which were

addressed exclusively to the commons.

During this period the petitions were, with few excep- Receivers and

tions, for the redress of private wronirs : and the mode of
*!""'''^ ^^ P''*'"

^ '^ ' tioiis.

receiving and trying them was judicial rather than legis-

lative. Receivers and triers of petitions were appointed, and

proclamation was made, inviting all people to resort to the

receivers. These were ordinarily the clerks of the chancery,

and afterwards the masters in chancery (and still later some

of the judges), who, sitting in some public place accessible to

the people, received their complaints, and transmitted them

to the auditors or triers. The triers were committees of pre-

lates, peers, and judges, who had power to call to their aid

the lord chancellor, the lord treasurer, and the serjeants-at-

law. By them the petitions were examined ; and in some

cases the petitioners were left to their remedy before the

ordinary courts ; in others, their petitions were transmitted

to the judges on circuit ; and if the common law offered

no redress, their case was submitted to the High Court

of Parliament. The functions of receivers and triers of Receivers and
. .

, 1
. . , . ,. triers stifl au-

petitions have long since given way to the immediate au- pointed.

thority of Parliament at large ; but their appointment at

' See supra, p. 20. ' 3 Rot. Pari. 448.
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the opening of every Parliament has been continued by

the House of Lords without interruption. They are still

constituted as in ancient times, and their appointment and

jurisdiction are expressed in Norman French.^

Reign of Hen.4. In the reign of Henry 4, petitions began to be addressed,

in considerable numbers, to the House of Commons. The

courts of equity had, in the meantime, relieved Parliament

Petitions to of much of its remedial jurisdiction ; and the petitions were
t e comiuons.

^^^^ more in the nature of petitions for private bills, than

Origin of pri- for equitable remedies for private wrongs. Of this cha-
vate bills.

racter were many of the earliest petitions ; and the orders

of Parliament upon them can only be regarded as special

statutes, of private or local application. As the limits of

judicature and legislation became defined, the petitions

applied more distinctly for legislative remedies, and were

preferred to Parliament through the commons ; but the

functions of Parliament, in passing private bills, have

always retained the mixed judicial and legislative cha-

racter of ancient times.*

Change of sys- Proceeding to later times, petitions continued to be

received in the lords by triers and receivers of petitions, or

by committees whose office was similar; and in the com-

mons, they were referred to the committee of grievances,

and to other committees specially appointed for the exa-

mination and report of petitions;^ but since the Common-

wealth, it appears to have been the practice of both houses

to consider petitions in the first instance,^ and only to

refer the examination of them, in particular cases, to com-

mittees.

' There are receivers and triers for Great Britain and Ireland ; and others

for Guscony and the lands and countries beyond the sea, and the isles. No
hpi ritual lords are now aj)pointed triers. 73 Lords' J. 570.

» See 1 I'arl. Writs, 100. 2 lb. 150. 3 Rot. Pari. 448. Coke, 4th Inst.

11. 21. 24. Elsynge,c. 8. Hale, Jurisd. of the Lords, chap. G-13. Com. Pari.

Report, 1833 (— ) ; especially the learned evidence of Sir F. Palgrave.

» I Cm. J. r,H2. 2 lb. 49. 01. 3 lb. 049. 4 lb. 228. 7 lb. 287.

* 11 Lords' J. 9. 57. 184. 14I1).23. 12 Com. J. 83.

tern
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From this summary of ancient customs, it is now time

to pass to the existing practice in regard to petitions, which

it will be convenient to consider under three divisions ; viz.

1. The form of petitions ; 2. The character and substance of

petitions; 3. Their presentation to Parliament.

1. Petitions to the House of Lords should be super- Formofpeti-

scribed, " To the right honourable the lords spiritual and
^'"°^'

temporal in Parliament assembled ;" and to the House of

Commons, " To the honourable the commons (or knights

citizens and burgesses) of the United Kingdom of Great

Britain and Ireland in Parliament assembled." A general

designation of the parties to the petition should follow;

and if there be one petitioner only, his name, after this

manner :
" The humble petition of [here insert the name or

other designation], sheweth." The general allegations of

the petition are concluded by what is called the " prayer,"

in which the particular object of the petitioner is expressed.

To the whole petition are generally added these words of

form, " And your petitioners, as in duty bound, will ever

pray ;" to which are appended the signatures or marks of

the parties.

Without a prayer, a document can hardly be taken as Remonstrances,

a petition ; and a paper, assuming the style of a remon-

strance, will not be received. The rule upon this subject

has thus been laid down, in the commons :

—

On the 10th August 1843, a member offered a remonstrance.

Mr. Speaker said, " That the custom was this, that wlienever

remonstrances were presented to the house, cou])led with a prayer,

they were received as petitions; but when tliey were offered with-

out a prayer, the rule was to refuse them." He added, "That
there was a standing order, requiring that the prayer of every
petition sliould be stated by the member presenting it

; '" from
which it is obvious that a prayer is essential to constitute a petition.

The petition should be written upon parchment or paper, siijnatures, kc.

for a printed or lithographed petition will not be received ;
^

» 65 Hans. Deb. N. S. p. 122.5. 1227. See also G7 Com. J. 398 ; 74 lb.

391 ; and infra, p. 307.

* 72 Com. J. 128. 166.
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and at least one si»nature should be upon the same sheet

or skin upon wliich the petition is written.' It must be in

the English language,"^ or accompanied with a translation

which the member who presents it states to be correct ;

'

it must be free from interlineations or erasures;"* it must

be signed ; ' it must have original signatures or marks, and

not copies from the original,'' nor signatures of agents on

behalf of others;^ and it must not have letters,* nor affi-

davits,^ or other documents annexed. Petitions of corpo-

rations aggregate should be under their common seal. To

these rules another may be added, that if the chairman of a

public meeting signs a petition on behalf of those assembled,

it is only received as the petition of the individual, and is

so entered on the Journals, because the signature of one

party for others cannot be recognized.^"

It may be a useful caution to state that any forgery or

fraud in the preparation of petitions, or in the signatures

attached, will be punished as a breach of privilege. By a

resolution of the House of Commons, 2d June 1774, it

was declared,

"That it is highly unwarrantable, and a breach of the privilei^e

of this house for any ])erson to set the name of any other person to

any petition to be j)resented to tliis house.""

And there have been frequent instances in which such

irregularities have been discovered and punished.''^

rimractcr and 2. The language of a petition should be respectful and

jK^^titinris.
temperate, and free from offensive imputations upon the

character or conduct of Parliament, '^ or the courts of

justice,'^ or other tribunal "^ or constituted authority.'" It

may not ulludc' to debates in either house of Parliament,"

' 72 fom.J. 128. 144. 77 lb. 127. 2 70 lb. 173.
=" 70 lb. 189. ^ 82 lb. 2G2. 8C lb. 748.
» 85 lb. .'i41. 91 lb. 325. « 91 lb. 570. > 82 lb. 118.
* 81 lb. 82. 9 82 lb. 41. 10 10 lb. 285.
" 34 lb. 800. " 80 lb. 445. 82 lb. 5G1. 582. 84 lb. 187. 89 lb. 92
"H2Ib.5W!). 84 lb. 275. m 70 lb. 105.
" 7«Ib. 92. " 7k II.. 4:31. 91 lb. 098.
" 77 lb. 150. 82 lb. 004. 91 lb. 010.
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nor to intcMidcM! motions.' A petition to the connnons,

praying directly or indirectly for nn advance of pid)lic

money ;'^ for compounding any debts due to the Crown;'

or for remission of duties payable by any person/ will

only be received if recommended by the Crown. Petitions

distinctly praying for compensation for losses are viewed

under this category and are constantly refused ;'' but in

many instances petitions have been received which prayed

that provision should be made for the compensation of

petitioners, for losses contingent upon the passing of bills

pending in Parliament." Nor will the commons receive

petitions complaining of elections, or returns which are in

the nature of election petitions under the Act, but in re-

spect to which the jn-oper forms have not been observed.^

3. All petitions must be presented by a member of the Pro^ontntion oC

house to which they are addressed ; except petitions from

the Corporation of liondon, which are presented to the

House of Commons by the sheriffs, at the bar, or by one Transinissi.n)

sheriff only, if the other be a member of the house or '"^
^'"^ '

unavoidably absent :
^ or petitions from the Corporation of

Dublin, which may be presented in the same manner by

their lord mayor.** To facilitate the presentation of peti-

tions, they may be transmitted through the Post-office, to

members of either house, free of postage, provided they

be sent without covers, or in covers open at the sides, and

do not exceed 32 oz. in weight.'"

In both houses it is the duty of members to read T.) ho raxii by

petitions which are sent to them, before they are offered

to the house, and to see that no flagrant violation of any

of these rules is apparent on the face of them. Up to this

point the practice of the lords and commons is. similar
;

but the forms observed in presenting petitions differ so

' 85 Com. J. 107. * 00 lb. 42. 487. 507. 92 lb. 74.

3 75 lb. 167. See also p. 263, 325, 320. " 81 lb. 353.

* 87 lb. 571. no lb. 487, &c. &c. « 90 lb. 130. 92 lb. 460.

7 82 lb. 317. 436. 86 lb. 105. 786. Sec abo Cliapt.cr XXII.

« 92 lb. 120. 90 lb. 506. 75 In. 213. » 68 II). 20',). 212.219.

»" 3& 4Vict. c. 96, s. 41.
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iiuich, that it will be necessary to describe them separately.

Lords. It was ordered by the lords, 30th May 1685, "That any

lord who presents a petition, shall open it before it be

read." ' At the same time the lord may comment upon

the petition, and upon the general matters to which it

refers ; and there is no rule or order of the house that

limits the duration of the debate on receiving a petition.

When the petition has been laid upon the table, an entry

of that fact is made in the lords' minutes, and appears

afterwards in the Journals, with the prayer of the petition,

amidst the other proceedings of the house ; but the nature

of its contents is rarely to be collected from the entry; and

in very few cases indeed have petitions been printed at

length in the Journals, unless they related to proceedings

})artaking of a judicial character.^ If no debate, therefore,

arises on the presentation of a petition, there remains no

public record of its substance, nor statement of the parties

by whom it was signed. The Journals are not published

for many months after each session, and are accessible to a

very small number of persons. But few petitions are ad-

dressed to the House of Lords ; and while, on the one hand,

no inconvenience arises from the license of debate on pre-

senting them, so on the other hand, the necessity for any

general system of classification and publicity is little felt.

p<titions to tliL- It is to the representatives of the people that petitions

are chiefly addressed, and to them they are sent in such

numbers, that it is absolutely necessary to impose some

restrictions upon the discussion of their merits. Until

very recently, the practice of presenting petitions had

been generally similar to that of the House of Lords ; but

tli(,- minihcr had so iimch increased,"* and the business of

the house? was liai)ie to so many interruptions and delays,

from the debates which arose on receiving petitions, that

after vain attempts to reconcile the opposing claims of

coiiiiiiona.

' 14 Lords' J. 22. » 74 ib. 236.
=" In tlie five years ending,' 1831, 24,40-2 pultlic petitions were presented to

tlie House of Commons; and in the five years ending 1843, 94,292.
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petitions and of legislation, to the time of the house,' the

following standing- orders have been adopted :

—

1. "That every member offering to ])resent a petition to the IVtitions to be

house, not beiuer a petition for a private bill, or reliitins to a pri-
opened by

' » I 1
_

' ° members,
vate bill before the house, do confine himself to a statement of the

parties from whom it comes, of the number of signatures attached

to it, and of the material allegations contained in it, and to the

reading of the prayer of such petition."

2. " That every such petition, not containing matter in breach May bo road by

of the i^rivileges of this house, and which, according to the rules the clerk.

or usual practice of this house, can be received, be brought to, the

table by the direction of the speaker, who shall not allow any

debate, or any member to speak upon or in relation to such peti-

tion, but it may be read by the clerk at the tal)le if required."

3. " That if such petition relate to any matter or suljject which In somo cases

the member presenting it is desirous of bringing before the bouse, ri""y*x^^^'

and if such member shall state it to be his intention to make a

motion thereupon, such member may give notice that he will make

a motion on some subsequent day, ' that the petition be printed

with the V'otes.'"

4. "That in the case of such petition complaining of some present Urgent cases

personal grievance, for which there may be an urgent necessity for 'hscussed.

jiroviding an immediate remedy, the matter contained in such peti-

tion may be brought into discussion on the presentation thereof."

5. " That all other petitions, after they shall have been ordered All petitions

to lie on the table, be referred to the committee on public petitions
^o^^ittee for

without any question being put." classification.

0. " Thai, subject to the above regulations, petitions against any May oppose

resolution or bill imposing a tax or duty for the current service of ^'^^'^f
^''Vthe

the year, be henceforth received, and the usage under which the
yg^^

house has refused to entertain such petitions be discontinued."*

An attentive perusal of these orders will show that the Debates i.poa
^ petitions.

restriction on debate does not extend to any urgent cases

;

and it must always be borne in mind that the discussion of

a petition is not, in itself, introductory to legislative mea-

sures ; but that every resolution or bill must commence

with a distinct motion, in proposing which a member is at

liberty to enforce the claims of all petitioners who have

submitted their cases to the house.

' For the two sessions, 1833 and 1834, morning sittings from 12 till 3 were

devoted to petitions and private bills, but tlicy were not found to be effectual.

« 97 Com. J. 7i)l. And see also 88 lb. 10. £).">. 94 II). IG.

X ii
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Printing peti- It has been seen that, in certain cases, petitions may be

printed and distributed with the Votes ; but the general

practice is, for all public petitions to be referred to the

" Committee on Pubhc Petitions," by whom they are clas-

sified, analysed, and, when necessary, printed at length.'

The reports of this committee are printed twice a week,

and point out, under classified heads, not only the name

of each petition, but the number of signatures, the general

object of each petition, and the total number of petitions

and signatures in reference to each subject ; and whenever

the peculiar arguments and facts, or general importance of

a petition require it, it is printed at full length in the

Appendix, when it is accessible to the public at the

cheapest rate of purchase.

Time and mode A few words may now be offered in reference to the

peUtfons.
'°^ time and mode of presenting petitions in the House of

Commons. It was resolved, 20th March 1833, "That

every member presenting a petition to the house, do affix

his name at the beginning thereof;'"^ and it is always

printed willi the petition, in the reports of the committee.

The time for receiving petitions is at the conclusion of the

private business, and members who are desirous of obtain-

ing precedence in presenting the petitions entrusted to

them, should attend at the table of the house at half-

past three ; or, when the house meets at an unusual hour,

at a quarter of an hour before the time appointed for

Ballot. Mr. Speaker taking the chair.^ The members then pre-

sent ballot for precedence, and their names are entered on

a list, and are afterwards called by the speaker in their

order. When petitions relate to any motion or bill set

down for consideration, a member may present them before

the debate commences, at any time during the sitting of

the lunise. In the case of a bill, they should be offered

immediately after the order of the day has been read.

' 88 Com. J. Uu. * lb. 190. 3 91 jb 20.
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CHAPTER XX.

ACCOUNTS, PAPERS, AND RECORDS PRESENTED TO PAR-

LIAMENT : PRINTING AND DISTRIBUTION OF THEM :

ARRANGEMENT AND STATISTICAL VALUE OF PARLIA-

MENTARY RETURNS.

Parliament, in the exercise of its various functions, is Returns by

invested with the })Ower of ordering all documents to be address.

laid before it which are necessary for its information.

Each house enjoys this authority separately, but not in all

cases independently of the Crown, The ordinary accounts

relating to trade, finance, and general or local matters, are

ordered directly, and are returned in obedience to the

order of the house whence it was issued ; but returns of

matters connected with the exercise of royal prerogative,

are obtained by means of addresses to the Crown.

The distinction between these two classes of returns

should always be borne in mind ; as, on the one hand, it

is irregular to order directly that which should be sought

for by address ; and, on the other, it is a compromise of

tlie authority of Parliament to resort to the Crown for

information which it can obtain by its own order. The

application of the principle is not always clear: but as a

general rule, it may be stated that all public departments

connected with the collection or management of the re-

venue, or which are under the control of the Treasury,

may be reached by a direct order from either house of

Parliament ; but that public officers and departments sub-

ject to her Majesty's secretaries of state are to receive

their orders from the Crown.

Thus returns from the Customs, the Excise, the Stamps

and Taxes, the Post-office, the Board of Trade, or the Trea-

X 3
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surv, are obtained by order. These include every account,

that can be rendered of the revenue and expenditure of

the country ; of commerce and navigation ; of salaries and

pensions ; of general statistics ; and of facts connected

with the administration of all the revenue departments

;

while addresses must be presented for treaties with foreign

powers, for despatches to and from the governors of colo-

nies, and for returns coiniected with the civil government,

and the administration of justice,

wheiiaddresses When an address for papers has been answered by the

aiiswertd. Crown, the parties who are to make them appear to be

within the immediate reach of an order of the house ; as

orders of the House of Commons for addresses have been

read, and certain persons who had not made the return

required, have been ordered to make the returns to the

house forthwith.^

Orders dis- When it is discovered that an address has been ordered
charged.

for papers which should properly have been presented to

the house by order, it is usual, when no answer has been

reported, to discharge the order for the address, and to

order the papers to be laid before the liouse."^ In the

same manner, when a return has been ordered, for which

an address ought to have been moved, the order is dis-

charged, and an address presented instead.'^

Returns to be If parties neolect to make returns in reasonable time,
made forth-

i »

whu. they are ordered to make them forthwith; and if they

continue to withhold them, they are ordered to attend the

house, and censured or punished according to the circum-

stances of the case.

Kttrrt ofa i)ro- When Parliament is prorooued before a return is pre-
rogation. ' ^ ^

sented, the most common practice is to renew the order in

the ensuing session, as if no order had previously been

given. This practice arises from the general effect of a

prorogation, in putting an end to every proceeding pending

in Parhament ; and unquestionably an order for returns

' n(» Com. J. n:j. fj.'in. ^ u-2 ih. mo. '
lb. 365.
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loses its effect at a prorogation
;
yet returns are frequently

presented by virtue of addresses in a preceding session,

without any renewal of the address ;
^ and orders are

occasionally made which assume that an order has force

from one session to another. For example, returns have

been ordered " to be prepared, in order to be laid before

the house in the next session;"'^ and orders of a former

session have been read, and the papers ordered to be laid

before the house. ^ On one occasion, the order for an

address made by a former Parliament was read, and the

house being informed that certain persons had not made

the return, they were ordered forthwith to make a return

to the house.*

Besides the modes of obtaining papers by order and by Papers pre-

address, both houses of Parliament are constantly put in
^^,^^1 J,',j*ijT'

possession of documents by command of her Majesty, and ^'=*-

in compliance with Acts of Parliament.

When accounts and papers are presented, they are Papers pre-

6Cnt(3(l*

ordered to lie upon the table ; and, when necessary, are

printed or referred to committees, or abstracts are ordered

to be made and printed. In the commons, a select com- Printing com-

mittee is appointed at the commencement of each session,
™'ni,u^ons.

" to assist Mr. Speaker in all matters which relate to the

printing executed by order of the house ; and for the pur-

pose of selecting and arranging for prin.ting returns and

papers presented in pursuance of motions made by mem-

bers." To this committee all papers are referred, and it

is not the practice for the house to order any paper to

be printed, until it has been examined by them. No dis-

tinct reference or report is made ; but when papers are

laid upon the table, they are, from time to time, submitted

to the committee or the speaker, by whom it is determined

whether orders shall be made for printing them in their

present form, or for preparing abstracts.

' 98 Com. J. 428. « 78 lb. 472. 80 lb. 631.

3 78 lb. 72. ' 90 lb. 4i:].
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Unprintt'd If not considered worthy of" being j)rinted, or if the

members who moved for them do not urge the printing,

they are open to the inspection of members in an unprinted

form. The papers of past sessions are deposited in the

custody of the clerk of the Journals, and those of the

current session are placed in the library, for the convenience

of members, and returned, at the end of the session, to

the clerk of the Journals.

Distrii.iiti 11 of All papers printed by order of the lords are, by courtesy,

, ,

,

distributed gratuitously to members of the House of Com-
mons who apply for them ; and also to other persons, on

Coiumons. ajjplication, with orders from peers. But the conmions have

adopted the principle of sale, as the best mode of distribution

to the public. Each member receives a copy of every paper

printed by the house, but is not entitled to more, without

obtaining an order from the speaker. The chairman of a

committee, the member who has brought in a bill, and

others, may obtain a greater number of copies for special

purposes
; but no general distribution can be obtained,

except by purchase. The rule is not strictly enforced, as

regards bills and estimates befoie the house, which may
generally be obtained by members, on application at the

Vote-olhce- but more than one copy of reports and papers

is not delivered without authority from the speaker.

Dtlivrrv to The Vote-officc is charged with the delivery of printed
iiu'iiiliiThhy the J r

Voic-oniee. papers to members of the house ; and those who wish to

receive them regularly should take care to leave their ad-

dresses, in order that all papers may be forwarded to

them, either during the session, or in the recess. Papers

in which any libellous matter is detected by the printing

committee, are occasionally ordered to be printed " for the

use of members only," and the distribution of these is con-

fined to members, and delivered by the Vote-ofhce alone.

The jjapers ordered to be j)rinted generally, are accessible

f<> I lie j.iihlic ill the several " ofhces for the sale of parlia-

mentary |);ij;eis," established under the manaLzemeut of
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the printers of tlie house, and tlic control of tlie speaker.

Tliey are sold at a halfpenny per sheet, a price sufficient

to raise them above the quality of waste paper ; and mo-

derate enough to secure the distribution of them to all

persons who may be interested in their contents.'

To facilitate the distribution of parliamentary papers, Transmission

they are entitled to be sent through the Post-offi-ce, to all ^
^*°''

'

places in the United Kingdom, at a rate of postage not

exceeding Id. for every four ounces in weight, whether

prepaid or not, provided they be sent without a cover, or

with a cover open at the sides, and without any writing

or marks upon them.^ The members of both houses are

also entitled, during a session, to send, free of postage, all

Acts of Parliament, bills, minutes, and votes, by writing

their names upon covers provided for that purpose in the

Vote-office, and in the office for the sale of parliamentary

papers in the House of Commons.

By these various regulations, the papers laid before Par- Airanocincntof

.
1 1- -1

I T 1 1
]>;»i-li:iiiieiitary

liament are effectually published and distributed. In both papers,

houses they are systematically arranged in volumes, at the

end of each session, with contents and indexes, to secure

a uniform classification, and convenient reference. General

indexes have also been published, by means of which the

papers that have been printed during many years may

readily be discovered.-^ Each paper is distinguished by a

sessional number at the foot of the page, and by the date

at which the order for printing is made, except in cases

where papers are presented by command of her Majesty,

in a printed form.

The collected papers of the two houses contain an Thoirstjitisiicul

extraordinary amount of information in all departments

' See Reports of Printed Papers Committee, 18:35 (Gl. 392).

•^ 3 & 4 Vict. c. 9G.

^ There is a General Index to the Lords' Papers I'roiii 1801 to 1830; and to

the Co'.nmon.-^' Pajjers there is one from 1801 to 183- luclusivc; and anotLer

from im-2 to 1838.
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of legislative iiujviiry ; in law, history, the privileges of

Parliament, negotiations with foreign powers, and every

variety of statistics. The statistical returns have been

moved for at different times, for particular objects, and do

not present so regular and complete a series as could be

desired. Sometimes a return has been presented for several

years in succession, when the series is interrupted, and

commences again at a later period. At other times, the

returns for succeeding years, though similar in object, are

not moved for or prepared in a uniform manner. One
return, for example, is found to include the United King-

dom, while another extends only to Great Britain; one

shows the gross, another the net revenue ; one dates from

the 1st January, another from the 5th April ; one calcu-

lates the value of exports by the official rate of valuation,

another by the declared or real value. By discrepancies

of this nature, the statistical importance of parliamentary

papers has been very much impaired.

To secure a more complete and uniform collection of

statistics, the statistical department of the Board of Trade

was established some years since. Accounts of the re-

venue, commerce, and navigation of the country, are there

collected from every department, and annually laid before

Parliament. The tables prepared by this department have

greatly improved the statistics of the last 10 years; and,

in the commons, other parliamentary papers have recently

been moved for, and prepared with considerable care.

The causes of imperfection in the statistical accounts

have been: 1. The irregular manner in which they have

been moved for, without any settled plan or principle;

2. The imperfect mode of preparing the orders; 3. The
want (jf j)rop(,T forms and instructions addressed to those

who arc to prepare the returns ; 4. The absence of control

and siijicriiitendence in editing the returns before they are

printed. With a view to improve the character of par-

liamentary ntiini-, ;i plan u;,s j.roposcd by the printing
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committee, in 1841/ and has since been partly carried

into effect; the gradual operation of which cannot fail

to be attended with benefit. The committee suggested:

1. " That every meiuber be recoinniended, before he gives notice

of a motion for a return, to consult the librarian of the House of

Commons."

2. " That after the order for a return lias been made by the

House, the librarian do prepare, wlien necessary, a form, to be

submitted to Mr. Speaker for liis approval ; and that such form

shall be forwarded with the order in the usual manner."

3. " That before any return which has been presented to the

house shall be ordered to be printed, it shall be inspected by the

librarian, and approved by Mr. Speaker."

By attending to the first of these suggestions, a member Orders for re-

will generally obtain assistance in framing a motion for

returns. Documents of a similar character can be con-

sulted, and their merits or defects in form and matter,

will serve as guides to further investigation. The prepa-

ration of the order, also, frequently requires a practical

acquaintance with the forms and character of parliamentary

accounts, in order to secure the information desired.

The object in preparing blank forms to accompany the Blank forms.

orders of the house, is to ensure complete and uniform

answers from the parties to whom they are addressed.

An order of considerable length, and containing various

(queries, is often forwarded to a great number of persons

in all parts of the country. Each person is left to his

own interpretation of the order, and is at liberty to return

his answers in whatever form he pleases. When all the

answers are afterwards collected, they are found to be so

different both in form and matter, that they are almost

useless for pui'poses of comparison, and cannot be reduced,

with the greatest pains, into a consistent and uniform

return. A blank form, with columns properly headed,

interprets the order, and obtains the answers in such a

shape, that if properly given, they are ready for printing

;

and if not, any imperfection can be readily detected.

' Pari. Paper, 1841 (181).
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Abrtracta. When this precaution has been neglected, an attempt is

still made, by means of abstracts, to improve the form in

which returns are originally presented. They are com-

j)ressed into the best form of which they will admit, and

when practicable, general results are deduced from them,

in illustration of the purposes of the order.

CHAPTER XXI.

PROGRESSIVE INFLUENCE OF THE COMMONS IN GRANTING

SUPPLIES, AND IMPOSING BURTHENS UPON THE PEOPLE.

EXCLUSION OF THE LORDS FROM THE RIGHT OF AMEND-
ING MONEY BILLS. CONSTITUTIONAL FUNCTIONS OF THE

CROWN AND OF THE COMMONS, IN MATTERS OF SUPPLY.

MODERN RULES AND PRACTICE IN VOTING MONEY AND
IMPOSING PECUNIARY BURTHENS. COMMITTEES OF SUP-

PLY AND WAYS AND MEANS.

Feudal oritrin of In England, as in many other countries of Europe, the

ta.Natioii. origin 01 taxation may be reierred to the feudal aids and

services due from the tenants of the Crown to their feudal

superior. Before the growth of conmierce, the royal re-

venue could only be derived from land ; and after the

Conquest the entire soil of England was placed under the

feudal sovereignty of the Conqueror. The greater portion

was held by military service, and the councils of William,

being composed ofthe tenants-in-chief of the Crown,* grant-

ed and c(jiiHrmed as a Parliament, the aids and services,

to which the king, as their feudal superior, was entitled.

This connexion between feudal rights and legislative taxa-

tion is singularly illustrated by the Charter of William

tiie Concpieror, '^ which declared that all freehold tenants

' S'l'^ i"j»it, p. 14. - 1 radcra, 1. (Record Coiiini. ed.)
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by military service ' should " hold their lauds and j)osscs-

sions free from all unjust exactions, and from all tallaoe
'^

so that nothing be exacted or taken from them except

their free service, which had been given and conceded to

him for ever, of hereditary right, by the common council of

his realm." In the words of this charter two remarkable

points may be observed ; the first, that the claims of the

Crown upon those classes who formed its councils were
confined to feudal aids and services ; and secondly, that

even these had been freely given by the conmion council

of the realm or Parhament.

At the same time the Crown was entitled to other

sources of revenue from classes who did not hold lands by
military service, and who had no place in the national

councils, either personally or by representation. But the

various claims of the Crown gradually became less deter-

mined, and required repeated assessments, for which j)ur-

pose the council or Parliament was convened. And by
the Great Charter of King John, the archbishops, bishops,

abbots, earls, greater barons, and all other tenants-in-

chief of the Crown were to be summoned with forty davs

notice to assess aids and scutages,^ which the kin<>- bound

himself not to impose otherwise than by the common
council of his realm. The strictly feudal nature of these

impositions was exemplified by the reservations which

were made in favour of the king's right to aids for the

ransom of his person, on making his eldest son a kniuht

and on the marriage of his eldest daughter. But the

practice first noticed in this charter, of summoning- the

tenants-in-chief of the Crown through the sherifts and

' " Liberi homines." See explanations of tliis term, Rep. on Dignity of

tlio Peerage, p. 31.

^ Talluge was raised upon the demesne lands of the Crown, upon the

burghs and towns of the realm, and upon escheats and wardslu])s. 1 Madox
Hist, of the Exchequer, (394.

' For a full explanation of tlie nature of tlicse feudal sources of revenue,

see Madox, ehaptors l.j and l(i. S(>e also ,s7//;;y<, p. ](!.
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bailiffs, led to the principle of representation, as was shown

in the first chapter of this work,^ and had an important

intiuence upon the revenue of future kings,

r.rowth of the After the property in land had undergone many changes

of" uppiy.

"^'
' and subdivisions, and the commonalty had grown in num-

bers and wealth, the taxation became less feudal in its

character. On the one hand, the tenants of the Crown

had contrived to defraud their superior of much of his

lawful dues ; and, on the other, the kings had been im-

provident; and while their feudal revenues were dimi-

nished in amount, and confused in title, their necessities

were continually increasing. The commons, in the mean-

time, had assumed their place as an estate of the realm in

Parliament, and represented wealthy communities. These

changes are marked by the well-known statute, De tal-

lagio non concedendo, in the 25th Edward 1, by which

it was declared, " That no tallage or aid shall be taken

or levied without the goodwill and assent of the arch-

bishops, bishops, earls, barons, knights, burgesses, and

other freemen of the land." The popular voice being thus

admitted in matters of taxation, the laity were henceforth

taxed by the votes of their representatives in Parliament

;

but the lords spiritual and the lords temporal voted separate

subsidies for themselves ; and from the reign of Edward 1,

the clergy, as a body, granted subsidies in convocation, until

the surrender of their riirht in the rei^n of Charles 2.*

' Supra, p. l.^i.

' In 12!l.> Edward 1, being in great need of money, summoned deputies

from tlic i.ifcrior clergy for the first time, to vote liim siil)9idies from their

own body. Tlic clergy, however, wovild not obey the king's writ of summons,

lest they should aj)|)r'ar to acknowledge the temporal power; and, in order

to overcome this objection, the king issued his writ to the Archbishop of

Canterbury, who, as their spiritual superior, summoned the clergy to meet in

convocation. From this lime the clergy continued to vote subsidies in con-

vocation, until they voluntarily surrendered their right to the House of Com-

mon? in the reign of Charles 2, in return for the remission of two subsidies

already granted, and for the right of voting at elections.
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At length, when the commons had increased in pohtical Conunons' right

influence, and the subsidies voted by them had become grants.

the principal source of national revenue, they gradually

assumed their present position in regard to taxation and

supply, and included the lords as well as themselves in

their grants. So far back as 1407, it was stated by King

Henry 4, in the ordinance called " The Indempnily of the

Lords and Commons," that grants were " granted by the

commons, and assented to by the lords." That this was

not a new concession to the commons is evident from the

w'ords that follow, viz. " That the reports of all grants

agreed to by the lords and commons should be made in

manner and form as hath hitherto been accustomed ; that

is to say, by the mouth of the speaker of the House of

Commons for the time being."*

Concurrently with parliamentary taxation, other im- Taxes by pre-

p 1 1 • 1 1 1 • • 1
rogative.

posts were lormerly levied by royal prerogative without

the consent of Parliament, but none of these survived the

Revolution of 1688;^ and since that time the revenue of

the Crown has been entirely dependent upon annual

grants for specific public services.

In modern times, her Majesty's speech at the com- Recognition of

mencement of each session recognizes the peculiar privi-
r/aiit'^of'the*^

lege of the commons to grant all supplies ; the preamble commons,

of every Act of Supply distinctly confirms it ; and the

form in which the royal assent is given is a further con-

firmation of their right.

But a grant from the commons is not effectual, in law. Legal effect of

without the final assent of the Queen and of the House of
^"^^^ ^'

Lords ; although it is the practice to allow the issue of

public money, the general application of which has been

sanctioned by Parliament, before it has been appropriated

to specific services, by the Appropriation Act, which is

reserved until the end of the session. This power is neces-

sary for the public service, and faith is reposed in the autho-

rity of Parliament being ultimately obtained ; but it is liable

' 3 Rot. Pari. Gil. ^ Bill of Rights, Art 4.
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to be viewed with jealousy, if the ministers have not the

confidence of Parhament/
Effect n:iven to jj^ oi'dcr to make the grants of the commons available,
grants of the

_

coiimioiisiK-fore and to anticipate the legal sanction of an Appropriation Act,

tioii Acl?'
"' clauses are inserted in the Acts passed at an earlier period

of the session, for the application of money out of the

Consolidated Fund, and for raising money by exchequer

bills, for the service of the current year; which authorize

the Treasury " to issue and apply, from time to time, all

such sums of money as shall be raised by exchequer bills,

to such services as shall then have been voted by the com-

mons in this present session of Parliament." '^ By these

enactments, immediate effect is given to the votes of the

commons ; but there is still an irregularity in proroguing

or dissolving Parliament before an Appropriation Act has

been passed ; since, by such an event, all the votes of the

commons are rendered void, and the sums require to be

voted again in the next session, before a legal appropria-

tion can be effected.^

Exclusion of The legal right of the commons to originate grants

altir'in"\uiiply Cannot be more distinctly recognized than by these various

bills. "

' This was shown on a remarkable occasion, not by those branches of the

Ifgislature whose authority would be most slighted by an appropriation of

money without their assent; but by the commons themselves, who protested

ajrainst the i)rinciple of giving too much validity to their own votes. In

17S4, when Mr. Pitt was in a minority in the House of Commons, and it

was well known that he was only waiting for the supplies in order to dissolve

the Parliament, the house resolved, " That for any person or persons in

his Majesty's Treasury, or in the Exchequer, or in the Bank of England, or

f<ir any person or persons whatsoever emjdoyed in the payment of public

money, to i)ay, or direct or cause to be paid, any sum or sums of money, for or

towards the support of services voted in the present session of Parliament, after

the Parliament shall have been prorogued or dissolved, if it shall be prorogued

or dissolved before any Act of Parliament shall have passed appropriating the

8ui>i)lie8 to such services, will be a high crime and misdemeanour, a daring

breach of a public trust, derogatory to tlie fundamental privileges of Parli;.-

nient, and subversive of the constitution of this country."—39 Com. J. 8(i8.

' See Vict. c. 5, s. 7, &c.

' Parliament was dissolved in April IK!}], before any Appropriation Act
had been passed. The new Parliament met on the 14th June, and all the

gnints were re-voted in the committee of su]ii.ly. Before the dissolution of

IH4] the supjilies for six months were regularly appriij)riated.
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proceedings; and to this right alone their claim aj)pears

to have been confined for nearly 300 years. The lords were

not originally precluded from amending bills of supply

;

for there are numerous cases in the Journals, in which

lords' amendments to such bills were agreed to. But in

lf)71, the commons advanced their claim somewhat fur-

ther by resolving, nem. con., " That in all aids given to

the king by the commons, the rate or tax ought not to be

altered;"' and in 1678, their claim was urged so far as. to

exclude the lords from all power of amending bills of

supply. On the 3d of July, in that year, they resolved,

" That all aids and supplies, and aids to his majesty in Parlia-

ment, are the sole gift of the commons; and all bills for the

granting of any such aids and supplies ouglxt to begin with the

commons : and that it is the undoubted and sole right of the

commons to direct, limit, and appoint in such bills the ends, pur-
poses, considerations, conditions, limitations, and qualifications

of such grants
; which ought not to be changed or altered by the

House of Lords." ^

It is upon this latter resolution that all proceedings

between the two houses in matters of supply are now
founded. The principle is acquiesced in by the lords, and

except in cases where it is difficult to determine whether

a matter be strictly one of supply or not, no difference

can well arise. The lords never attempt to make any but

verbal alterations, in which the sense or intention is not

affected ; and even in regard to these, the commons make

a special entry in their Journal, and record the character

and object of the amendments, and their reasons for

agreeing to them.^

In bills not confined to matters of aid or taxation, but in Rates and

which pecuniary burthens are imposed upon the people, the be^aTtereTby"

lords may make any amendments, provided they do not *'*^ ^oviis.

alter the intention of the commons in any point connected

with the amount of the rate or charge ; its duration, its

' 9 Com. J. 235. ' lb. .000.

» 75 Ih. 251.471. 81 lb. :?88. !)2 lb. 0.>1).

Y
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mode of levy, application, or management ; or the limits

within \\ hicli it is proposed to be levied. But all bills of

this class must originate in the commons ; as they will not

agree to any provisions which impose a charge upon the

people, if sent down from the lords, but will order the

bills containing them to be laid aside. Neither will they

permit the lords to insert any provisions of that nature in

bills sent up from the commons ; but will disagree to the

amendments, and insist in their disagreement, or lay the

bills aside at once.

Lords' amend- When the amendments of the lords, though not strictly
Tiicnts, wlieii • r • • -1

agreed to, regular, do not appear to mfrmge the pnvueges or the

commons, it is usual to agree to them, with special entries

in the Journal : as, that " they were only for the purpose

of making the dates uniform in the bill;"* that " they

only filled up blanks which had not been fdled with the

sums which were agreed to by the house, on the report of

a clause;"^ that " they were for the purpose of rectifying

clerical errors;"^ that "they were in furtherance of the

intention of the House of Commons;'"* that " they were

rendered necessary by several Acts recently passed;"^ or,

that " they were in furtherance of the practice of Parlia-

ment."^

Pecuniary pe- So strictly had the right of the commons been main-

tained in regard to the imposition of charges upon the

people, that they denied to the lords the power of imposing

pecuniary penalties, or of varying the mode of suing for

them, or of applying them when recovered ; though such

provisions might give effect to the general enactments of

a bill. A too strict enforcement of this rule was found to

be attended with unnecessary inconvenience; and, in 1831,

the commons judiciously relaxed it by the following reso-

lution:

' 80 Com. J. .-379. ^ lb. 631.

9 75 lb. 251. 79 lb. 524. 8G lb. 684. " 92 lb. 518.

» 92 lb. 659. " 90 lb. 375. 91 lb. 823.
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" That (if) in any bill wliit'ii having passed the House of Lords,

shall be sent down to this house for their concurrence, or in any

bill which having passed this house shall be returned l)y the lords

with aniondments, it shall appear that any pecuniary penalty or

forfeiture is thereby imposed, varied, or taken away, the si)eaker

shall, before the second reading of any such bill or amendments,

report to the house his opinion whether the object thereof be to im-

pose, vary, or take away any pecuniary charge or burthen on the

subject, or whether the same relates only to the punishment or tlie

prevention of offences ; and the house shall thereupon determine

whether it maj^ be expedient, in such particular case, to insist

upon the exercise of their privilege to originate all such provisions

respecting pecuniary penalties or forfeitures." '

In compliance with this rule, the speaker has called

attention to clauses or amendments coming from the lords,

with pecuniary penalties, and stated his opinion that

they came within the intention of that resolution of the

house ; upon which they have been agreed to by the house

without further difficulty.'*

The constitutional power of the commons to grant sup- Tacks to bills

plies, without any interference on the part of the lords, ° ^"^''* "

"

has occasionally been abused by tacking to bills of supply

enactments which, in another bill, would be rejected by

the lords ; but which, being joined to a bill that their

lordships have no right to amend, must either be suffered

to pass unnoticed, or cause the rejection of a measure

highly necessary for the public service. Such a proceed-

I ing is as great an infringement of the privileges of the

I

lords, as the interference of their lordships in matters of

, supply is of the privileges of the commons, and has been

resisted by protest, by conference, and by the rejection of

the bills.'

On the 9th December 1702, it was ordered and declared by the

lords, " That the annexing any clause or clauses to a bill of aid or

supply, the matter of which is foreign to, and different from, the

matter of the said bill of aid or supply, is unj^arliamentary, and

tends to the destruction of the constitution of this government." *

86 Com. J. 477. - 89 lb. 233. 90 lb. 383. 4.38.

16 Lords' J. .309. 13 Com. J. 320.

17 Lords' J. 185. Lords' S. O. No. 25.

Y 2
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There have been no recent occasions on which clauses

have been irrepilarly tacked to bills of supply, in order

to extort the consent of the lords; but, so lately as 1807,

the above standing order was read in the lords, and a bill

for abolishing fees in the Irish customs, rejected on the

third reading. In that case the clause had been inad-

vertently allowed to form part of the bill, and it is

extremely doubtful whether it was a tack within the in-

tention of the standing order ; as the bill was not one of

supply for the current year, and the clause was not irre-

levant to the other enactments of the bill.^

Constitutional The functions of the House of Lords, in matters of

supply.

^

^'Upply and taxation, being thus reduced to a simple assent

or negative, it becomes necessary to examine the constitu-

tional principle by which the other branches of the legis-

lature are governed. The Crown, acting with the advice

of its responsible ministers, being the executive power, is

charged with the management of all the revenues of the

state, and with all payments for the public service. The

Crown, therefore, in the first instance, makes known to

the commons the pecuniary necessities of the government,

and the commons grant such aids or supplies as are

required to satisfy these demands ; and provide by taxes,

and by the appropriation of other sources of the public

income, the ways and means to meet the supplies which

are granted by them. Thus the Crown demands money,

the commons grant it, and the lords assent to the grant.

But the commons do not vote money unless it be required

by the Crown ; nor impose or augment taxes, unless they

be necessary for meeting the supplies which they have

voted, or are about to vote, or for supj)lying general de-

ficicncit's in the revenue. The Crown has no concern in

the nature or distribution of the taxes; but the founda-

tion of all parliamentary taxation is, its necessity for the

j)ublic service, as declared by the Crown and its constitu-

tional advisers.

' 40 Lords' J. 342.
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The principle of waiting for tlie suggestion and authority iiccommc-iida-

of the Crown for the voting of public money is extended
cro\vn/*'*'

further than to the annual grants. Thus, by a standing

order, 11th December 1706, it was declared, "That this

house will receive no petition for any sum of money relat-

ing to public service, but what is recommended from the

Crown." ' And this rule is extended, by the uniform prac-

tice of the house, to all direct motions for grants, and to

any motion which indirectly involves the expenditure of

public money.

So strictly is this principle enforced, that the house will Reports recom-

not even receive a report from a select committee, suggest- crown.
^ ^

"^

ing an advance of money, without being recommended by

the Crown.

On the 15th June 1837, notice Avas taken that a report on the

petition of Messrs. Fourdrinier " contained a recommendation for

])ublic compensation for losses incurred by the patentees, and that

the same has not been recommended by the Crown "
:
^ and the

report was recommitted in order to remove this informality.

Such an objection to a report was, apparently, prema-

ture, as no motion had been founded upon it, and none

could have been made, unless recommended l^y the

Crown ; but it proceeded upon the same principle as that

observed in regard to petitions, and is a good example of

the strictness with which the rule is enforced.

On the same principle of discouraging solicitations for Petitions for

money, and moderating the liberality of Parliament, there cYown Xbtf.

is a standing order of the house,

" That this house will not receive any petition for compoundino'

any sum of money owing to the Crown upon any branch of the

revenue, without a certificate from the jiroper officer or officers

annexed to the said petition, stating tlie del)t, wliat prosecutions

have been made for the recovery of sucli debt, and setting fortli

how much the petitioner and his security are able to satisfy

thereof." ^

15 Com. J. 211. '^ 92 lb. 47^. ^ 18 lb. 23.

Y 3
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Motions for

"raiiU.

Iloyal sitC'Cch.

Supply
(;ruutcd.

In addition to the necessity of a recommendation from

the Crown, prior to a vote of money, the house have inter-

posed another obstacle to hasty and inconsiderate votes,

which involve any public expenditure.

On the 18tli February 1667 it was resolved, " That if any

motion be made in the house for any public aid or charge upon

the people, the consideration and debate thereof ought not pre-

sently to be entered upon, but adjourned till such further day as

the house shall think fit to appoint; and then it ought to be

referred to the committee of the whole house, and their opinions

to be reported thereupon, before any resolution or vote of the

house do pass therein." '

A similar rule was made a standing order on the 29th

March 1707, \'iz.,

" That this house will not proceed upon any petition, motion, or

bill, for granting any money, or for releasing or compounding any

sum of money owing to the Crown, but in a committee of the

whole house." "

This order was renewed 14th April 1707, 7th February

1708, and 29th November 1710, and is constantly observed

in the proceedings of the house in matters of supply.

In compliance with all these rules for receiving recom-

mendations from the Crow^n for the grant of money ; for

deferring the consideration of motions for supply until

another day ; and for referring them to a committee of the

whole house ; the proceedings of Parliament, in the annual

grants of money for the public service, are conducted in the

following manner

:

On the opening of Parliament, the Queen, in her speech

from the throne, addresses the commons ; demands the

annual provision for the public service j and acquaints them

that she has directed the estimates to be laid before them.

Directly the house have agreed to the address in answer

to the Queen's speech, they order the speech to be taken

iiiti) consideration on another day. When that day arrives,

they proceed t<j take the speech into consideration, and it

is again read iiy Mr. Speaker. A motion is then made

> Com. J. 52. 2 16 lb. 367.
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that a supply be granted to her Majesty, and the house

resolve that, on a future day, they will resolve themselves

into a committee, to consider of that motion. On the day

appointed, the committee sit, the royal speech is referred

to them, and they agree to a resolution, " that a supply be

granted to her Majesty " ; which, being afterwards reported,

is agreed to by the house, nemine contradicente.

The general question in favour of a supply being thus Coinmiitee of

determined, the house appoint another day, on which they
''"^'^*

will resolve themselves into a committee " to consider of

the supply granted to her Majesty," or, as it is commonly

called, " the committee of supply." As it is the duty of

this committee to consider the estimates for the current

year, the next business of the house is to order those esti-

mates to be laid before them, and to address her Majesty

to give directions to the proper officers for that purpose.

In order that the house may be informed, as early as Estimates,

possible, of the expenditure for which they will have to
ggnted"^''"

provide, the following resolution was agreed to, 19th Fe-

bruary 1821, and has ever since been complied with :

—

" That this house considers it essentially useful to the exact

performance of its duties, as guardians of the public purse, that

during the continuance of the peace, whenever Parliament shall

be assembled before Christmas, the estimates for the navy, army,

and ordnance departments should be presented before the loth

day of January then next following, if Parliament be then sitting

;

and that such estimates should be presented within ten days after

the opening of the committee of supply, when Parliament shall

not be assembled till after Christmas." '

The estimates for civil services are usually presented

somewhat later in the session.

Before the proceedings of the committee of supply are Annual grants

entered upon, it should be understood that about three-
^'^^cribed.

fifths of the whole annual expenditure are payments out of

the consolidated fund, secured by various Acts of Parlia-

ment. For these the commons had of course provided, in

' 70 Com. J. 87.

Y 4
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the first instance : but as permanent statutes now autho-

rize the application of the public income to the discharge

of its legal liabilities, such payments do not require the

annual sanction of Parliament. But for the remaining

two-fifths of the expenditure the commons provide, annu-

ally, by specific grants, which authorize the payment of

distinct sums of money for particular services, as explained

by estimates laid before them upon the responsibility of the

ministers of the Crown.

When these estimates have been presented, printed, and

circulated amongst the members, the sittings of the com-

mittee of supply begin. The estimates and accounts

which are necessary to guide the committee are referred,

and the member of the Administration representing the

department for which the supplies are required, first ex-

plains to the committee such matters as may satisfy them

of the correctness and propriety of the estimates, and then

proceeds to propose each grant in succession ; which is put

from the chair in these words, " That a sum not exceeding

£. be granted to her Majesty," for the object specified

in the estimate.

At the beginning of a new Parliament the first business

of the committee of supply is to elect a chairman, who,

when chosen, continues to preside over tluit committee for

the remainder of the Parliament. If any difference should

arise in his election, the speaker resumes the chair, and

it is determined by the house what member shall take the

chair of the committee, in the manner already explained in

reference to other committees of the whole house. ^ This

official chairman also presides over the committee of ways

and means, and other committees of the whole house;

and executes various duties in connexion with private bills,

which will be described in the proper place.^

When the first report of the committee of supply has

been received by the house, and agreed to, a day is

' See p. lU. ' Sec Book I J I., t;Jia].tcr xkvi.
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appointed for the house, to resolve itself into a committee

" to consider of ways and means for raising the supply

granted to her Majesty;" or, as it is briefly denominated,

" the committee of ways and means."

As the committees of supply and of ways and means Functions of

continue to sit during the session, are presided over by the
teerdlst'^'"'*'

same chairman, are both concerned in providing money g"is''t'J-

for the public service, and are governed by the same rules

and usage, it will be necessary to distinguish their pecu-

liar functions, before a more detailed account is given of

the forms of procedure which apply equally to both. The

general resemblance between these committees has some-

times caused a confusion in regard to the proper functions

of each ; but the terms of their appointment explain at

once their distinctive duties. The committee of supply

consider what specific grants of money shall be voted as

supplies demanded by the Crown, for the service of the

current year; as explained by the estimates and accounts

prepared by the executive government, and referred by the

house to the committee. The committee of ways and

means determine in what manner the necessary funds shall

be raised to meet the grants which are voted by the com-

mittee of supply, and which are required for the public

service. The former committee controls the public expen-

diture ; the latter provides the public mcome : tiie one

authorizes the payment of money ; the other sanctions the

imposition of taxes and the application of public revenues

not otherwise applicable to the service of the year.

Their separate duties may be further explained by enu- Functions of

,
• i" 1 1 ii ii. -Ill 1 the committee

meratmg more particularly the matters considered by each, of guppiy.

The committee of supply vote every sum required for the

public service ; for the army, the navy, the ordnance, and

the several civil departments ; but the powers of this com-

mittee will not be understood, unless the fact already ex-

plained be constantly borne in mind, that in addition to

these particular services, which arc \oted in detail, there
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Consolidated

fund.

Functions of

tlie couiniittee

of ways uud
means.

FxeJiequer

bills.

are permanent charges 4ipon the pubhc revenue, secured by

Acts of Parhament, which the treasury are bound to defray,

as duected by law. In this class are included the interest

of the national funded debt, the civil list of her Majesty,

the annuities of the Royal Family, and the salaries and

pensions of the judges and other public otticers. These

are annual charges upon the revenue, and the appropria-

tion of the respective sums having been permanently au-

thorized by statutes, is independent of annual grants, and is

altogether beyond the control of the committee of supply.

The treasury are already able to apply the consolidated

fund to these statutable charges ; but they cannot apply

any portion of it to meet the annual supplies without dis-

tinct authority from Parliament. For this purpose the

committee of ways and means vote general grants from

time to time out of the consolidated fund, " towards mak-

ing good the supply granted to her Majesty": and bills

are founded upon these resolutions of the committee, by

which the treasury receive authority to issue the necessary

amounts from the consolidated I'und, for the service of the

year.

The financial arrangements of this country require con-

siderable sums of money to be raised by exchequer bills,

in anticipation of the annual revenue, and the committee

of ways and means authorize them to be issued ; while

the committee of supply, from time to time, grant sums

of money to pay off and discharge them. The precise

distinction between the functions of the two committees

cannot be better exemplified than in the proceedings of

each in reference to exchequer bills. It is within the

province of the committee of ways and means, as provid-

ing the revenue, to determine what sums shall be raised

by exchequer bills ; it is the business of the conunittee of

supply, as authorizing expenditure, to vote all sums which

are re(juired to pay off and discharge those bills when they

become due.
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One of the most important occasions for which the Annual budget.

committee of ways and means is required to sit, is for

receiving the financial statement for the year, from the

chancellor of the exchequer.' When that minister has

had sufficient time to calculate the probable income and

expenditure for the financial year, commencing on the

5th April, he is prepared to determine what taxes

should be repealed, reduced, continued, or augmented,

or what new taxes must be imposed. As it is the pro-

vince of the committee of ways and means to originate

all taxes for the service of the year, it is in that com-

mittee that the chancellor of the exchequer developes his

views of the resources of the country, communicates his

calculations of the probable income and expenditure, and

declares whether the burthens upon the people are to

be increased or diminished. This statement is familiarly

known as " the budget," and is regarded with greater

interest, perhaps, than any other speech throughout the

session. The chancellor of the exchequer concludes by

proposing resolutions for the adoption of the committee

;

which, when afterwards reported to the house, form the

groundwork of bills for accomplishing the financial objects

proposed by the minister.

The rules of proceeding in the committees of supply and Proceedings iu

1 • 1 • -1 J 4.1 u J • committee,
ways and means, are precisely similar to those observed in

other committees of the whole house. It has been stated^

in other places, as an ancient order of the house, " That

where there comes a question between the greater or lesser

sum, or the longer and shorter time, the least sum and the

longest time ought first to be put to the question." This

rule is applicable to all committees where such questions

arise, but is more frequently brought into operation in these

committees, where money forms the only subject of discus-

sion.^ The object of this rule is said to be, " that tiie

' Or sometimts tlie first lord of the treasury, if a member of tlie House of

Commons. - See pp. 224, 280. ^ 88 Com. J. 325.
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charge may be made as easy upon the people as possible;"

but how that desirable result can be secured by putting

one question before the other, is not very apparent ; for if

the majority were in favour of the smaller sum, they would

negative the greater when proposed. The practice, how-

ever, is convenient, since it is not usual to dispose of the

two propositions in committee by way of question and

amendment. If the smaller sum be resolved in the affirm-

ative, the point is settled at once, and no question is put

upon the greater; if in the negative, the greater sum is

generally agreed to without further opposition. A direct

negative of the larger sum is, in this manner, avoided,

when the majority of the committee are adverse to it; and

it has been urged as one of the merits of the rule, that the

discourtesy of refusing to grant a sum demanded by the

Crown, is mitigated by this course of proceeding.

The questions of the longer or shorter time had reference

to the ancient mode of granting subsidies, which were ren-

dered a lighter burthen on the subject by being extended

over a longer period. The present system of grants does

not admit of the application of this part of the rule ; but its

principle is still regarded in the committee of ways and

means, whenever the time at which a tax shall commence

is under discussion ; for the most distant time being- favour-

able to the people, the question for that time is first put

from the chair.

Hrport of su])- The resolutions of the committees of supplv and ways

and incaiis." '^"^ means are reported on a day appointed by the house,

but never on the day on which they are agreed to by the

committee. When the report is received, the resolutions

are agreed to by the house, or may be disagreed to,

amended, postponed, or recommitted. If agreed to, bills

are ordered to carry tliem into effect, whenever it is neces-

sary. This is always the course pursued upon resolutions

from the conunittee of ways and means ; but the greater

part of the resolutions of the committee of supply are re-
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served for the Appropriation Act, at the end of the session.

If a resolution be amended by the house on the report, the

amendment can only eftect a diminution of the proposed

burthen, and not an increase. If the latter be desired,

the proper course is to recommit the resolution, as an ad-

dition to the public burthens can only be made in com-

mittee, consistently with the rules of the house.

It must always be borne in mind, that the house can Propositions

entertain any motion for diminishing a tax or charge upon charges'upMi

the people; and bills are frequently brought in for that
tl»t' people,

purpose, without the formality of a committee. Obstacles

are opposed to the imposition of burthens, but not to their

removal or alleviation; and tliis distinction has an influ-

ence upon many proceedings not immediately connected

with supply. For instance, the blanks left in a bill for

rates, penalties, &c. are filled up in committee ; but on the

report, the house may reduce their amount. If, however,

it be desired to increase them, the bill should be recom-

mitted for that purpose. So, also, if a clause proposed to

be added to a bill enact a penalty, which the house, on

the report of the clause, desire to increase, the clause ought

to be recommitted.'

When the supplies for the service of the year have all Appropriation

been granted, the committee of supply discontinue their

sittings, but the financial arrangements are still to be com-

pleted by votes in the committee of ways and means. That

committee authorize the application of money from the con-

solidated fund, the surplus of ways and means, and sums

in the exchequer, to meet the several grants and services

of the year ; and a bill is ordered, to carry their resolutions

into effect. This is known originally as the Consolidated

Fund Bill, but after it has been committed, an instruction

is given by the house to the committee, to receive a clause

of appropriation, and it is then called in the Votes the

" Consolidated Fund (Appropriation) Bill," but more ge-

' See supra, p. 283.
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nerally the Appropriation Bill. It enumerates every grant

that has been made during the whole session, and autho-

rizes the several sums, as voted by the committee of supply,

to be issued and applied to each separate service. It also

enacts, " That the said aids and supplies shall not be

issued or applied to any use, intent or purpose, other than

those before mentioned ; or for other payments directed to

be satisfied by any Acts of Parliament, &:c."
*

When the Appropriation Bill has passed both houses, it

is returned into the charge of the commons until that house

are summoned to attend her Majesty or the lords com-

missioners, in the House of Peers, for the prorogation of

Parliament : when it is carried by the speaker to the bar of

the House of Peers, and there received by the assistant

clerk of the Parliaments for the royal assent. When her

Majesty is present in person, the speaker prefaces the

delivery of the money bills with a short speech, concerning

the principal measures of the session, in which he does

not omit to mention the supplies granted by the commons.

The money bills then receive the royal assent before any

of the other bills awaiting the same ceremony, and the

words in which it- is pronounced acknowledge the free gift

of the commons :
" La reyne remercie ses bons sujets,

accepte leur benevolence, et ainsi le veult."

f;rant8 voted Although every grant of money must be considered in
otiierwise than . „ - i i i • • ,

in committee of ^ committee 01 the whole house, it is not usual to vote
supply.

j,m^]^ grants in the committee of supply, as do not form

part of the supplies for the current year. Any issue of

money out of the consolidated fund for salaries created

by a bill, or other charge of whatever character, after the

Queen's recommendation has been signified, is authorized

by a committee of the whole house, to whom the matter is

specially referred ; and on their report a bill is ordered, or

a clause is inserted, by instruction, in a bill already before

the house.

' G 6i 7 Vict. c. 09, s. 23.
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Another mode of originating a grant of money without Addresses for

tlie intervention of tlie committee of supply, is by an P"**''*^ '"°"*'y-

address to the Crown for the issue of a sum of money for

particular purposes, with an assurance " that this house

will make good the same."^ According to tlie strict rules

of the house, this proceeding ought only be resorted to

when the committee of supply is closed, at the end of the

session ; for otherwise the more regular and constitutional

practice is to vote the sum in that committee ; but as this

form of motion makes the royal recommendation unneces-

sary, it is often resorted to by members who desire grants

which are not approved by the ministers of the Crown.

On the 22d February 1821, a resolution was agreed

to,

" That this house will not proceed upon any motion for an

address to the Crown, praying that any money may be issued, or

that any expense may be incurred, but in a committee of the

whole house, and that the same be declared a standing order of

the house." *

In compliance with this standing order, and with the

resolution of the 18th February 1667, that the considera-

tion and debate of motions for any public aid or charge

should not be presently entered upon, tlie proper form to

observe in proposing an address involving any outlay is to

move, 1st, " That this house will on a future day resolve

itself into a committee of the whole house, to consider of

an address , &;c. &c. ;" and if that be carried, 2dly, To pro-

pose that address, in committee, on tlie day appointed by

the house.^

As grants of money may be sanctioned by these me- Taxes imposed

.
'.

.
otherwise than

thods, otherwise than m committee of supply ; so all taxes in comniitteeof

are not necessarily imposed in the committee of ways and means^"

means. The original intention of this committee was

to vote all ways and means for the service of the year;

' 83 Com. J. 710, &c. * 70 Com. J. 101.

' Mirror of Pari. 1840, pp. 3244. 41 7t).
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and when taxes were ordinarily appropriated to specific

services, its province was sufficiently defined; but since

the practice has arisen of carrying the produce of all taxes

to one general consolidated fund, the office of the com-

mittee of ways and means is not capable of so distinct

a definition. The annual sugar duties, and all other taxes

which are to take effect immediately, in order to supply

deficiencies in the revenue, are obviously subjects proper

for the consideration of this committee ; but the same rule

is not always applicable to taxes of a more permanent and

general nature. Every tax, indeed, whenever it may have

been imposed, and however permanent its character, is

practically for the service of the current year so long as

it continues to be levied : but it may be desirable to alter

it for purposes unconnected with the actual condition of

the revenue. This distinction is generally observed, and

it is the prevailing custom to confine the deliberations of

the committee of ways and means to such taxes as are

more distinctly applicable to the immediate exigencies pf

the public income ; and to consider, in other committees

of the whole house, all fiscal regulations, and alterations of

permanent duties, not having directly for their object the

increase of revenue. Thus general alterations of the duties

of customs, excise, stamps, and taxes,' have been proposed

in committees of the whole house ; but additions to these

duties, for the express purpose of supplying deficiencies

in the annual revenue, have been considered in the com-

mittee of ways and means.^ This practice, though not

without exceptions, has been sufficiently general to sup-

port a conclusion as a general rule, that, whenever the

form of a motion points to taxation as a source of revenue,

it ought properly to be offered in the committee of ways
and means.

' U7 Com. J. 204. 92 lb. 490, oOO. » 95 lb. 351. 451.
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CHAPTER XXII.

ISSUE OF WRITS, AND TRIAL OF CONTROVERTED ELEC-

TIONS BY THE HOUSE OF COMMONS. '

The law of elections, as declared by various statutes, Purport of tiiia

and by the decisions of committees of the House of Com- ^''*'' ""

mons, has become a distinct branch of the law of England.

It is, in itself, of too comprehensive a character to admit

of a concise analysis for the general purposes of this work,

and it has already been collected and expounded, in all

its details, by many valuable treatises. But as the issue

of writs, and the trial of election petitions, form an im-

portant part of the functions of the House of Commons,

an outline of these proceedings, apart from the general

law in reference to elections, cannot be omitted.

Whenever vacancies occur in the House of Commons, issue of writ^.

from any legal cause, after the original issue of writs by

the Crown at a general election, all subsequent writs are

issued out of chancery, by order of the House ofCommons,

and by warrant from the speaker. The most frequent

causes of vacancy are the death of members, their eleva-

tion to the peerage, the acceptance of offices under the

Crown, and the determinations of election committees that

elections or returns are void, upon any of the grounds

which, by law, avoid them.

When the house is sitting, and the death of a member, Vacancios dm-

or his elevation to the peerage, is known, a writ is moved ^
*'

by any member, and, on being seconded by another, Mr.

Speaker is ordered by the house to issue a new writ for

the place represented by the member whose seat is thus

vacated. If any doubt should arise concerning the fact of

the vacancy, the order would be deferred until the house

should be in possession of more certain information; and

' See Hans. Dcb.ll Marcli 18:V>, an-l 1!) April 1844. -2 nats.G.J//.:39:!-:}!)7.;

z
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writs.

Durin
recess,

t]ie

Spealjer issues

warrants.

if, after the issue of a writ, it should be discovered that

the house had acted upon false intelligence, the speaker

Supersedeas of would be ordered to issue a supersedeas of the writ.

Thus, on the 29th April 1765, a new writ was ordered

for Devizes, in the room of Mr. Willey, deceased. On the

3uth it was doubted whether he was dead, and the mes-

senger of the great seal was ordered to forbear delivering

the writ until further directions. Mr. Willey proved to be

alive, and on the 6th May a supersedeas of the writ was

ordered to be made out.'

When the house is not sitting, and vacancies occur, by

death, or elevation to the peerage, the law provides for

the issue of writs, without the immediate authority of the

house, in order that a representative may be chosen with-

out loss of time, by the place which is deprived of its

member. By the 24 Geo. 3, sess. 2, c. 26, on the receipt of

a certificate,^ under the hands of two members, that any

member is dead, or has been called up to the House of

Peers, the speaker is required to give notice forthwith in

the London Gazette (which is to be acknowledged by the

publisher), and after 14 days from the insertion of such

notice, to issue his warrant to the clerk of the Crown to

make out a new writ.

But the speaker may not issue his warrant during the

recess ; 1, unless the return of the late member has been

brought into the office of the clerk of the Crown 15 days

before tlie end of the last sitting of the house ; nor, 2,

unless the application is made so long before the next

meeting of the house, for despatch of business, as that the

writ may be issued before the day of meeting;'' nor, 3, may
he issue a warrant in respect of any seat tliat has been va-

cated by a member against whose election or return a peti-

tion was depending at tlie last prorogation or adjournment.

' See 2 Hats. 80 m. And 04 Cora. J. 48. 81 lb. 223. 8G lb. 134. 182.

' See tbc form of the certificate in the Appendix.

' That is to say, 14 days must elajjsc after tlie insertion of the notice, and

then the writ can only he issued before the meetiii'^ of the house.
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At the beginning of each Parhamcnt the speaker is Speakfr's aii-

.
,

pDintiiiciit of
requn-ed to appoint a certain number oi members, not meuihers.

exceeding seven, and not less than three in number, to

execute these duties in case of his own death, the vacation

of his seat, or his absence from the reahu. This appoint-

ment stands good for the entire ParHament, unless the

number should be reduced to less than three; in which

case the speaker is required to make a new appointment

in the same manner as before.

This appointment is ordered to be entered in the Jour-

nals, and published in the London Gazette ; and the instru-

ment is to be preserved by the clerk of the house, and a

duplicate by the clerk of the Crown.

By the 52 Geo. 3, c. 144, s. 3, similar powers are given niinknii.tcy.

to the speaker, and to the members appointed by him, for

issuing warrants, in the event of a seat having become

vacant by the bankruptcy of a member.

By the 26th sect, ofthe Act 6 Anne, c. 7, ifany member Offices under
' the Crown.

" Shall accept of any office of profit from the Crown during

such time as he shall continue a member, his election shall be and

is hereby declared to be void, and a new writ shall issue for anew
election, as if such person, so accepting, was naturally dead

;
pro-

vided, nevertheless, that such person shall be capable of being

again elected," &c.

By vh-tue of this provision, whenever a member accepts

office under the Crown, a new writ is ordered ; but as the

secretaries of the treasury, the under secretaries of state,

and the secretaries to the admiralty and to the board of

control, do not hold office by appointment from the Crown,

their seats are not vacated ; nor would the acceptance of

any other offices, of which the appointment does not vest

directly in the Crown,' vacate a seat. By the 41 Geo. 3,

c. 52, s. 9, it is declared that offices accepted immediately

or directly from the Crown of the United Kingdom, or by

the appointment and nomination, or by any other appoint- Or lord lieute-

nient, subject to the approbation of the lord lieutenant

» 2 Hats. 44.

z 2
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of Ireland, shall vacate seats in Parliament.' But by the

6 Anne, c. 7, s. 28, the receipt of a new or other commis-

sion by a member who is in the army or navy, is excepted

from the operation of the Act, and does not vacate his

seat; and the same exception has been extended, by con-

struction, to officers in the marines ;
^ and to the office

of master-general or lieutenant-general in the ordnance,

accepted by an officer in the army.^

ciiiitcrn Hun- Jt jg ^ settled principle of Parliamentary law, that a

member, after he is duly chosen, cannot relinquish his

seat;^ and, in order to evade this restriction, a member

who wishes to retire, accepts office under the Crown,

which legally vacates his seat, and obliges the house to

order a new writ. The offices usually selected for this

purpose are those of steward or bailiff of her Majesty's

three Chiltern Hundreds of Stoke, Desborough, and Bo-

nenham, or of the manors of East Hendred and North-

stead, which, in ordinary cases,^ are given by the treasury

to any member who applies for them, and are resigned

again as soon as their purpose is effected.

Wantofquali- A sino;ular method of vacating: a seat was that of Mr.
fication ad- °

.

°
mitted. Southey, in 1826, who had been elected for Downton, dur-

ing his absence on the Continent. His return was not ques-

tioned, but he addressed a letter to the speaker, in which

he stated that he had not the qualification of estate

required by law." The house waited until after the expi-

ration of the time limited for presenting election petitions,

and then issued a new writ for the borouo^h/

Mpmhcrs va- A member sitting for one place may not be elected for
eating to be re-

, , .

elected. allot licr, hut must vacate his seat by accepting the Chil-

tern Hundreds, or some other office under the Crown, in

order to become a candidate.

' Tlie various offices which have been held to vacate seats, may be collected

from the several General Journal Indexes, tit. " Elections 3" and from Rogers
on Elections, p. 59.

» "2 Hats. 45 71. =" 22 June 1742. * 2 Com. J. 201.

* See letter of Mr. Goulburn to Viscount Chelsea, Pari. Paper 1842 (544).
• 82 Com. J. 28. ^ 82 Com. J. 108.
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At one time it was doubted whether a candidate claim- I'ltitioning

ing' a seat in Parliament by petition, was eligible for eligible,

another place before the determination of his claim ; but

it was resolved, on the 16th April 1728, "that a person

petitioning, and thereby claiming a seat for one place, is

capable of being elected and returned, pending such peti-

tion."' In case the petitioner should, after his election,

establish his claim to the disputed seat, he would have to

make his election for which he would serve, in the same

manner as if he had been returned for both places at a

general election.

The next occasion for issuing new writs is to give effect i"""'''' of contro-

vGrtcd gIcc"

to the determination of an election committee ; and this tions.

leads to the examination of the mode by which contro-

verted elections are tried and determined by the House of

Commons, according to law.

Before the year 1770 controverted elections were tried Formerly by
""

T /^
votes of tbe

and determined by the whole House of Commons, as mere house,

party questions, upon which the strength of contending

factions might be tested. Thus in 1741 Sir Robert Wal-

pole, after repeated attacks upon his government, resigned

at last, after an adverse vote upon the Chippenham elec-

tion petition.

" Instead of trusting to the merits of their respective causes," Greuvillc Act.

said Mr. Greuville, in proposing the measure which lias since

borne his name, " the principal dependence of both parties is

their private interest among us ; and it is scandalously notorious

that we are as earnestly canvassed to attend in favour of the

opposite sides as if we were wholly self-elective, and not bound to

act by the principles of justice, but by the discretionary impulse

of our own inclinations; nay, it is well known that in every con-

tested election, many members of this house, who are ultiuuitely

to judge in a kind of judicial capacity between the competitors,

enlist themselves as parties in the contention, and take upon

themselves the partial management of the very business upon

which they should determine with the strictest impartiality."

In order to prevent so notorious a perversion of justice^

• 21 Com. J. 130.

z 3
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tlie house consented to submit the exercise of its privilege

to a tribunal constituted by law ; which, though composed

of its own members, should be appointed so as to secure

impartiality, and the administration of justice according to

the laws of the land, and under the sanction of oaths.

The object was praiseworthy, but the means adopted,

compromised the privileges, and fettered the discretion of

the commons ; enacted many things by law, which would

have been equally effectual, if directed by the authority

of the house ; and failed in securing that justice and im-

partiality which had been the price of these sacrifices.

I'rinciiilc of The principle of the Grenville Act, and of others which
ballot.

1 1-^ • .

were passed at different tmies smce 1770, was to select

committees for the trial of election petitions by lot. By the

last of these,* thirty-three names were balloted from the

members present at the time, and each of the parties to

the election was entitled to strike off eleven names, and

thus reduce the number of the committee to eleven.

Whichever party attended on the day appointed for a

ballot in the greatest force, was likely to have a pre-

ponderance in the committee; and the expedient of chance

did not therefore operate as a sufficient check to party

spirit in the appointment of election committees. Par-
Superseded. ti;ility and incompetence were very generally complained

of in the constitution of committees appointed in this man-
ner; and in 1839 an Act was passed establishing a new
system, upon different princij)les, increasing the responsi-

bility of individual members, and leaving but little to the

operation of chance.

This principle has since been maintained, but the Act of

IbSD was repealed in 1841 by a temporary Act,"^ which

has since been continued from year to year, and under

which the proceedings on the trial of controverted elec-

tions are now conducted. Without entering minutely into

every detail, which will be best explained by the Act

' 9 Cii o. 4, c. l-i. 3 4 & .0 Vict. c. 58.
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itself, or by general treatises upon the law of elections,

a distinct view may be given of the resolutions, rules, and

forms of the house, and of the provisions of the law.

At the commencement of each session the house order, Petitions, wiien

to be presented.

" That all persons who will question any returns of members to

serve in Parliament, for any county, city, borough, or place in the

United Kingdom, do question the same witliin 1-i days'next, and

so within 14 days next alter any new return sliall be brought in."

" That all ])ersons who shall question any return of members to

serve in tlie present Parliament, upon any allegation of bribery

and corruption, and who shall in their petition specifically allege

any jiayment of money or other reward to have been made by any

member, or on his account, or with his privity, since the time of

such election, in pursuance or in furtherance of such bribery or

corruption, may question the same at any time within 28 days

after the date of such payment ; or if this house be not sitting at

the expiration of the said 28 days, then witliin 14 days after the

day when the house shall next meet."

In regard to members whose seats may be affected by

petitions, the following order is made, which divides itself

into three parts, viz.

—

" 1. That all members who are returned for two or more places

in any part of the United Kingdom do make their election for

whicli of the places they will serve, within one week from and

after the expiration of the 14 days before limited for presenting

petitions, provided there be no question upon the return for that

place ; 2. And if anything shall come in question touching the

return or election of any member, he is to withdraw during the

time the matter is in debate; and, 3. That all members returned

upon double returns do withdraw till their returns are deter-

mined."

1. The first part of the order regulates the manner of Members re-

choosing for which place a member will sit, when he has
pfaces.

""^

been returned for more than one. When the time limited

for presenting petitions against his return has expired, and

no petition has been presented, he is required to make his

election within a week, in order that his constituents may

no lon<ier be deprived of a representative. Vi hen a peti-

tion has been presented against his return for one place

only, he cannot elect to serve for either ; he cannot aban-

z 4
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don the seat petitioned against, which may be proved to

belons: of rioht to another, and thus render void an elec-

tion which may turn out to have been good in favour of

some other candidate ; neither can he abandon the other

seat ; because if it should be proved that he is only en-

titled to sit for one, he has no election to make, and

cannot give up a seat without having incurred some legal

disqualification, such as the acceptance of office or bank-

ruptcy. Upon this principle, on the 24th May 1842,

Mr. O'Connell, who had been chosen for the counties of

Cork and Meath, elected to sit for the former, directly

after the report of the election committee.^

Mciiihrrs to 2. The sccoud part of the order is in accordance with

the general rule of the house, which requires every member

to withdraw, where matters are under discussion in which

he is personally concerned.^

Double returns, 3. When there is a double return, neither of the mem-

bers can vote until the right to the seat has been deter-

mined ; because both are of course precluded from voting

w here one only ought to vote ; and neither of them has a

better claim than the other.

The house, also, pass the following resolutions, in con-

demnation of irregular practices to influence the freedom

of election :

—

Interference of " That no peer of this reahn, except such jieers of Ireland as
'"''"• shall fur the time being be actually elected, and shall not have

declined to serve, for any county, city, or borough of Great Bri-

tain, hath any right to give his vote in the election of any member
to serve in Parliament."

" That it is a high infringement of tlie liberties and privileges

of the commons of the United Kingdom for any lord of Parlia-

ment, or other peer or prelate, not being a peer of Ireland at the

time electe*], and not having declined to serve for any county,

city, or borough of Great Britain, to concern himself in the

election (»f members to serve for the commons in Parliament,
except only any peer of Ireland, at such elections in Great Britain
respectively, where sucli peer shall appear as a candidate, or by

' U7 Com. J. dOi. ' See supra, p. 210. 223.
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lijiuselt", or any others, be proposed to be elected ; or lor any lord

lieutenant or governor of any county to avail himself of any

authority derived from his commission, to influence the election

of any member to serve for the commons in Parliament."

" That if it shall appear that any person hath been elected or Bribery,

returned a member of this house, or endeavoured so to be, by

bribery, or any otJier corrupt practices, this house will proceed

with the utmost severity against all such persons as-shall liave

been wilfully concerned in such bribery or other corrupt prac-

tices."

Under the Act for the trial of controverted elections, Adininistratiou

the House of Commons act as a court administering the law,

statute law. Little discretion is left to them beyond that

of interpreting the Act, and executing its provisions.

Every enactment is positive and compulsory; the house,

the committees, the speaker, the members, are all directed

to execute particular parts of the Act ; and, in short, it is

not possible to conceive a legislative body more strictly

bound by a public law, over which it has no control, and

in administering which it has so little discretion. The

proceedings of the house, therefore, can only be described

by following the several provisions of the law.

An election can only be questioned by petition presented Petitiou.

to the House of Commons, within the time limited by their

sessional orders. All petitions are treated as election peti-

tions, which complain— 1. Of an undue election or return;

2. That no return has been made to a writ issued for an

election on or before the day on which the writ is made

returnable; 3. Or, if the writ be issued during any session

or prorogation of Parliament, that no return has been

made to the same within 52 days after the date of the

writ ; 4. That a return is not according to the requisition

of the writ ; 5. Of the special matters contained in the

return.

Every election petition must be subscribed by some

person (1), claiming therein to have had a right to vote

at the election to which the same shall relate
; (2), or

to have had a ri^ht to be returned or elected; (3), or
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alleginp: himself to have been a candidate at the election.

If not subscribed in this manner, it cannot be received by

the house as an election petition.

This definition of the characteristics of an election peti-

tion is of great importance; because the Act has given no

power to the house to apply its provisions to petitions

which contain general complaints against an election.

The house, indeed, may appoint committees to inquire

into the matters alleged in such petitions ; but unless they

complain of general bribery, for which special provision is

made by statute,^ the inquiries can only be conducted

according to the rules of that house, and without any

sanction or powers from the law. The witnesses cannot

be examined upon oath, nor can the election or return be

legally affected by any decision of the house.

Recognizances. Before any election petition is presented to the house,

the person subscribing it, or some one of them, if more

than one, must enter personally into a recognizance for

1,000 Z., with one, two, three, or four sufficient sureties, for

an additional sum of 1,000 Z. (in sums of not less than 250 Z.

each), for the payment of all costs and expenses arising

out of the trial of the petition. An officer called the exa-

miner of election recognizances, appointed by the speaker,

examines into the sufficiency of the sureties. The recog-

nizances may either be entered into before him, or before

a justice of the peace, and afterwards delivered to him;

and an option is allowed to petitioners to pay 1,000 Z. into

the Bank of England, instead of finding sureties for that

amount, or to find sureties for part of that sum, and to

pay the remainder into the bank,

r.riificafc in- No petition can be received, except it be indorsed by

ti'ouT
" ^ ' ^ certificate from the examiner, that the recognizance has

been entered into, or that the money has been paid into

the bank.

Names of sure- On or before the dav on which the petition is presented,
tica.

' 0& (! Vict. C-. 10-2, s. 4.
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the names and usual places of residence of the sureties are

entered in a book kept in the office of the examiner of

recognizances; and the book, with the recognizances, affi-

davits, and bank receipt, are open to the inspection of all

parties concerned.

Any sitting member petitioned against, or any electors Ohjertions to

petitioning to be admitted as parties to defend the return,
^"•^^'<^'*-

may object to the sureties
;
provided the ground of objec-

tion be stated in writing, and delivered to the examiner

within 10 days after the presentation of the petition, if the

surety objected to reside in England ; or within 14 days, if when to i«c

the surety reside in Scotland or Ireland. When a state-
'"'' ^'

ment of objections is received by the examiner, he is rccjuired

to put up an acknowledgment thereof in some conspicuous

part of his office, and to appoint a day for hearing such

objections, not less than three nor more than five days from

that on which he received the statement. Meanwhile, the

petitioners or their agents, where sureties are objected to,

may examine and take copies of the objections.

At the time appointed, the examiner of recognizances oiycctions

inquires into the alleged insufficiency of the sureties, on

the grounds stated in the notice of objection, but not on

any other ground. He is authorized to examine witnesses

upon oath, and to receive in evidence affidavits sworn

before himself, a master in chancery, or a justice of the

peace. He may adjourn the inquiry from day to day,

until he has decided upon the validity of the objections
;

he may award costs to be paid by either party ; and his

decision is final and conclusive against all parties.

In case a surety should die, and his death shouhl be D.iith of

stated as a ground of objection, before the end of the

time allowed for objecting, the petitioner may pay into

the Bank of England, on the account of the examiner of

recognizances, the sum for which the deceased surety was

bound ; and upon the delivery of the bank reccii:)t witliin

three days after the objection, the sureties will be deemed

heard and de-

cided.

sureties.
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unobjectionable, if no ground of objection he stated

against the other sureties, within the limited time.

\\'hcn the examiner has decided, upon the objections,

that any sureties are objectionable, he reports that deci-

sion to the speaker immediately; but when he has decided

that the sureties are imobjectionable, and the time for re-

ceiving objections has expired, or when the time for receiv-

ing objections has expired, and none have been delivered,

he reports to the speaker that the sureties are unobjection-

able. The speaker acquaints the house, when he has re-

ceived reports from the examiner, as to the sufficiency of the

sureties ; and a list of all the petitions, of which the sureties

are reported unobjectionable, is also kept in the office of the

examiner, arranged in the order in which they are reported.

It is competent to a petitioner to withdraw his petition

at any time after its presentation, upon giving notice in

writing under his own hand, or that of his agent, to the

speaker, and to the sitting member or his agent, that

it is not intended to proceed with the petit on ; but

the petitioner is, nevertheless, liable to the payment of

the taxed costs and expenses incurred by the sitting

member.

If, before the appointment of an election committee to

try a petition, the seat of the member petitioned against

should become vacant, or if the sitting member should

decline to defend his return, by a declaration in writing,

subscribed by him, and delivered to the speaker within 14

days after the presentation of the petition, notice is im-

mediately .sent by the speaker to the sheriff or returning

officer, who is to affix a copy of such notice at the door

of the county or town hall. The notice is also inserted,

by order of the speaker, in one of the next two London
Gazettes.

Within 14 days after the presentation of the petition,

or within 21 days after the insertion in the Gazette of a

notice that the seat is vacant, or that the member will not
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defend his return, persons claiming to have had a right to

vote at the election may petition the house, praying to be

admitted as a party or parties to defend the return, or to

oppose the prayer of the election petition ; and they are ad-

mitted to defend the seat accordingly. If the time limited

for receiving such petitions should expire during a proro-

gation or adjournment, the petition will be received on the

second day on which the house shall afterwards meet.

Whenever the member whose return is complained of Member not

has given notice of his intention not to defend his seat, return, may not

he may not appear or act in any proceedings as a party ^'* "'' ^''**^'

against the petition ; and he may not sit in the House

of Commons, nor vote on any question, until the petition

has been decided in his favour.

Having thus briefly stated the rules appointed by the

house and by law, in regard to the petition, the recogni-

zances and sureties, and the several parties to a contro-

verted election ; it is now proposed to describe the mode
of appointing the tribunal to try the case.

At the beginning of every session, on or before the General rom-

T ^ r • 1 •
mittee of clec-

expn-ation or the tnne imiited lor receivmg election peti- tions:iiii)..iiit('d.

tions, the speaker appoints, by warrant, six members of

the house as " The General Committee of Elections."

The members appointed must be willing to serve, their

seats must be unquestioned by petition, and they must

not themselves be petitioners against any election. The

speaker's warrant is laid upon the table of the house, and

if not disapproved of by the house, in the course of the

three next sitting days, it takes effect absolutely, as the

appointment of the committee.

If the house should disapprove the warrant, the speaker Appointment

is required, within three days, to lay upon the table a new

warrant. The disapproval of the warrant may either be

general, in respect to the constitution of the whole com-

mittee, or specially relating to particular members named

in the warrant; and the speaker, in his new warrant, may
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name again or not, as he pleases, those members who have

not been specially disapproved.

After the appointment of the general committee, every

member retains his appointment until the end of the ses-

sion, unless, in the meanwhile, he ceases to be a member

of the house, resigns his appointment, or is reported to be

disabled, by continued sickness, from attending the com-

mittee. In case of a vacancy, the speaker makes it known

to the house immediately, and all the proceedings of the

committee are suspended until the vacancy is supplied.

This is done by the speaker's warrant, which is subject

to disapproval in the same manner as the original appoint-

ment.

The committee is Hable to be dissolved at any time, from

the following causes : 1. The house may resolve that the

committee shall be dissolved, without any special cause

of incompetency ; 2. On the report of the committee,

that they are unable to proceed in the discharge of their

duties by reason of the absence of more than two of

their members ; 3. On their report that they are unable

to proceed on account of irreconcileable disagreement of

opinion.

When from any of these causes the committee has been

dissolved, the speaker reappoints the committee by war-

rant ; and may reappoint any of the former members or

not, as he pleases. The reappointment may be disap-

proved by the house, in the same manner as the original

appointment.

To this committee, all election petitions are referred,

and it is their duty to choose a committee for the trial of

each petition in the manner appointed by the Act, which

will presently be })ointed out. The speaker communicates

to the conmiittee all reports concerning the sureties, all

notices of deaths or vacancies, and declarations of sitting

members that they do not intend to defend their seats

;

and whenever a jjetition is withdrawn, or the sureties are
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reported to be objectionable, the order for referring- tlie

petition to the general committee is discharged by the

house. When a member declines to defend his seat and

notice of that fact has been given in the Gazette, the

committee suspend their proceedings upon the petition

against him, for 21 days ; unless a petition of persons

claiming to defend the seat, be referred to them at an

earlier period.

When more than one petition relating to the same Where more

election has been referred to the general committee, they
tj.'jj"

"'"^ ^^*^
''

suspend their proceedings upon all of them, until the

report of the examiner of recognizances has been received

upon each. Upon the receipt of the last of these reports

the petitions are placed at the bottom of the list of election

petitions waiting for trial ; and are bracketted together,

and afterwards treated as one petition.

The speaker appoints the time and place of the first First mooting

meeting of the general committee ; and before any member of jieneral coin-

of the committee is qualified to serve upon it, he must """'^^•

have been sworn at the table of the house, " truly and

faithfully to perform the duties belonging to a member of

the said committee, without fear or favour, to the best of

his judgment and ability."

No business can be transacted by the general committee Quorum of

unless four of the members be present; and no appoint- nlittce.

ment of an election committee can be made by them,

unless at least four out of the six agree in the appoint-

ment. Subject to these limitations, and to the several

provisions of the Act, the general committee are empowered

to make regulations for the order and manner of conduct-

ing the business allotted to them. The minutes of their

proceedings are kept by the committee clerk in attendance

upon them, in whatever form they may direct, and are to

be laid before the house from time to time.

Before the general committee j)roceed to choose com- Membors ox-

mittees for the trial of election petitions, a Hst is prepared serVingon
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of all members who are liable to serve. Every member

who is upwards of GO years old, is wholly excused from

serving; but he must make his claim on that ground,

either in his place, or in writing under his hand, to be

delivered to the clerk at the table. He is required to

make his claim on or before the last day allowed for

questioning returns ; or upon reading over the names of

other members who have been excused ; or afterwards,

if he shall then become entitled to make that claim. But

no member can be excused, unless he has made his claim

before he is chosen to serve upon an election committee.

On the next meeting of the house after the last day

allowed for questioning returns, the clerk of the house is

required to read over all the names of the members

excused on account of age. At this time other excuses

may be made, and allowed by the house. The substance

of the allegations is taken down by the clerk, and the

ground of excuse, and the opinion of the house, are entered

on the Journals. Excuses of the high officers of state, that

they could not attend election committees without material

inconvenience to the public service, are generally made

and admitted. The chairman of ways and means has also

been excused, on the ground that the house had devolved

upon him the duty of sitting as chairman of all committees

upon unop})osed private bills, and that he would be unable

to perform that duty, if selected to serve on an election

committee,^ All these excuses are only temporary, and

are invariably limited by the house to the time during

which the parties may hold their offices : they may be

made at any time after the reading of the names of ex-

cused members ; but in no case after a member has been

chosen to serve upon an election committee.

Besides these excuses allowed in each case by the house,

there are two other general grounds of excuse, which do

not re(piirt' u particular order: 1. Every member who has

' 07 Com. J. 48.
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obtained leave of absence from the house, is excused from

serving upon any election committee a{)pointed, until his

leave of absence has expired ; but no member can ob-

tain leave after his appointment, in order to escape from

serving. 2. Every member who has served upon one

election committee, and who, within seven days after its

report, notifies to the clerk of the general committee his

claim to be excused from serving again, is excused during

the remainder of the session. But if the general com-

mittee report to the house that the number of members

who have not served is insufficient for the appointment of

other committees, the house may resolve that all excuses

on the ground of previous service shall be discontinued

;

and no member is entitled to claim exemption upon this

ground, who, on account of inability or accident, has been

excused from attending an election committee throughout

its proceedings.

In addition to these several grounds of excuse there are Temporan- riis-

, . , ,. ,.f. , „ (lualifications.

certam circumstances which disqualify members rrom serv-

ing, so long as the disqualification exists. Every member

is disqualified,— 1, whose return has not been brought in

for a time exceeding that allowed for questioning the re-

turn of members, viz. 14 days; or, 2, who is a petitioner

complaining of an undue election or return ; or, 3, against

whose return a petition is then depending; or, 4, who has

served upon an election committee whose final report has

been made within seven days.

When all the usual excuses have been made, as above List of mem-

described, the clerk is required to prepare an alphabetical wUi/the Votes,

list of all the members of the house, omitting the names

of those who have claimed to be wholly excused from

serving, on the ground of age. In this list, he distinguishes

the name of every member who is for a time excused or

disqualified ; and notes the cause and duration of each

excuse and disqualification. The list is printed and dis-

tributed with the V^otes, and the names of all the members

A A
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omitted are printed and distributed in the same manner.

Within tliree days after its distribution the hst may be

further corrected by leave of the speaker, if it should

appear that any name has been improperly left in or struck

out, or that there is any other error.

The list of members, when thus finally corrected, is

referred to the general committee of elections. Their first

duty is to select six, eight, ten, or twelve members to

serve as chairmen of election committees, who are called

" the chairmen's panel," and whose names are reported to

the house. These members, unless sooner discharged by

the house, are liable to serve as chairmen of election com-

mittees for the remainder of the session, whenever ap-

pointed to that ofiice; but they are exempted from serving

on election committees in any other capacity than that

of chairman; and when they have served once through

the whole sittings of an election committee, they may be

excused from further service.

Whenever a member of the chairmen's panel ceases to

be a member of the house, or is discharged fiom further

service, the general committee immediately appoint another

in his place ; and if the number originally appointed should,

at any time, appear too small for the number of commit-

tees about to sit, the general committee may select two,

four, or six, additional members ; but in no case may the

chairmen's panel consist of more than 18 members, with-

out the special leave of the house.

The members of the chairmen's panel make regulations

amongst themselves for the appointment of cluiirmen, and

for tlie equal distribution of their duties to all. The time

and manner of appointing chairmen will be more particu-

larly explained when the proceedings in the nomination of

the committees have been described.'

When the general committee have selected the chair-

men's panel, they divide all the members remaining upon

' See infra, p. 3&9.
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the list into five panels, in whatever manner may appear

convenient ; but each panel is required to contain, as nearly

as possible, the same number of members. These panels

are reported to the house, and the clerk decides by lot, at

the table, the order in which they shall stand, and dis-

tinguishes each by a number. They are then returned to

the general committee, and the conmiittees are chosen

from each panel, in succession, according to its number.

The genei'al committee correct the panels, from time' to Correction of

time, by striking out the names of persons who have
P^"^""

ceased to be members, or who have been excused from

serving; and by adding new members. They continue

to distinguish the names of members who are, for a

time, excused or disqualified; and whenever they think

fit, they report the corrected panels to the house, which

are printed and distributed with the Votes, as before.

When leave of absence has been granted to a member, Members ab-

the general committee may transfer his name from one !^"* T ^'^Vf» •' transferred to

panel to another subsequent in rotation, and from which a o'^^^r panels,

committee will be chosen at a later period. By this ar-

rangement, if election committees have been chosen from

a member's panel, during his absence, he may find his

name transferred to another on his return, and will be

liable to serve as if he had been originally placed upon a

later panel.

The general committee determine how many election Oenoral com-

committees shall be chosen in each week, and the days
JJJIne'^w^i^en'^*^'^'

on which they will meet to choose them ; but they are committees

. .

"^
sliall be chosen,

bound to follow the order in which the petitions stand

upon the list. Notice of the time and place at which

every election committee will be chosen, is published with

the Votes 14 days before the committee is to be chosen ; and

when the conduct of the returning officer is complained of,

a like notice is sent to him. Every notice directs all par- Notices,

ties interested to attend the general committee, by them-

selves, their counsel or agents, at the time appointed for

A A 2
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choosing the election committee. Notice is also published

with the Votes of the petitions appointed for each week,

and of the panel from which each committee will be

chosen.

When notice has appeared in the Gazette that a mem-
ber petitioned against is dead, has vacated his seat, or

declines to defend his return, and some party has been

admitted to defend hi return ; or when the conduct of the

returning officer is complained of; the committee may not

meet to appoint a committee before 14 days have elapsed

since the last petition to be allowed to defend the return

was referred to them. If no parties have claimed to de-

fend the return, and if the conduct of the returning officer

is not complained of, they may appoint the committee at

any time after the expiration of the time allowed for par-

ties to come in to defend the return ; but not less than

one day's notice, of the time and place appointed for

choosing the committee, must be given in the Votes.

After the general committee have appointed a time for

choosing an election committee, they may change it when-

ever they think fit ; but they must give notice in the Votes

of the change, and must report it immediately to the

house, with their reasons for the alteration.

Six days before the time appointed for choosing the

committee, the parties complaining of, or defending the

election, are required to deliver to the clerk of the general

committee, lists of the voters intended to be objected to,

with the several heads of objection to each. They must

be delivered not later than six o'clock on the sixth day

before the choosing of the committee ; and are afterwards

open to the inspection all parties concerned.

At the time appointed, the general committee choose

six memljors from the panel standing next in the order of

service. Besides the excuses or general disqualifications

for service already noticed, there are special grounds of

disqualification which may prevent members from being
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chosen for particular committees. No member may be

chosen,— 1, who has voted at the election ; or, 2, who is

the party on whose behalf the seat is claimed ; or, 3, who
is related to the sitting member or party on whose behalf

the seat is claimed, by kindred or affinity in the first or

second degree according to the canon law. Each panel From wimt

serves for a week, beginning with that first drawn, and
^'^^^

'

not reckoning those weeks in which no election committee

is appointed to be chosen.

Unless four members, at least, of the general committee Disagreement

,, 1 . f. , ,. . , ,, ill the choice of
agree m the choice oi an election committee, they must a committee,

adjourn the choosing of that and every other committee

remaining to be chosen on that day ; and must meet on

the following day, and from day to day, until they agree

;

and the parties are to be directed to attend on each day.

If they do not agree at last, their disagreement being

irreconcileable, will be reported to the house, and the

general committee will be dissolved. If the committee dis-

agree in the choice of one committee, they may not proceed

upon another ; but they are bound to choose every com-

mittee according to its order on the list, or to adjourn.

As soon as the general committee have chosen an Parties to hear

election committee, the parties in attendance are called in, ject to disqua-

and the names of the committee are read over to them ;

lified members,

the parties then withdraw, and the committee proceed

with the choice of other committees appointed to be chosen

on that day. Within half an hour, or after other parties

have withdrawn, the parties who have been consulting

upon the names of the selected members, are again called

in, in the same order in which they were directed to with-

draw. The petitioners first, and afterwards the sitting

members, or parties defending the return, their counsel, or

agents, may then object to all or any of the members

chosen, as being disqualified or excused from serving on

that committee, for any of the reasons allowed by the Act,

but not for any other reason.

A A 3
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Disquahfica- if^ at least, four members of the general committee be
tiou allowed.

, _
°

satisfied, on hearing the objections, that any member

whom tliey have chosen is disqualified or excused, the

parties are again directed to withdraw, and the committee

proceed to the choice of another committee, from the same

panel. Objections may be taken to the second, or any

subsequent committee, so often as the disqualification of a

member has been proved. But the general committee

may include in the second, or following committees, any of

the members first chosen who were not agreed to be dis-

qualified
; and no party may object to a member included

in a subsequent committee who was not objected to when
on the committee first chosen.

Members clio- When six members have been chosen, asfainst whom no
sen served with ... ' o
notice. objection has been sustained, the clerk of the general com-

mittee gives notice, in writing, to each of the members,

that lie has been appointed to serve upon the election

committee. This notice points out every general and

special ground of disqualification and excuse from serving,

and names the time and place at which the general com-

mittee will meet on the following day. In addition to this

personal notice, the time and place of meeting are published

in the V^otes.

M..,.,i,rrs may At the time thus appointed, any member who has been
provi disfjuali- ^ ^ 'J
ticati.ju. chosen may attend, and allege his disqualification. If he

can prove to the satisfaction of, at least, four members of

the general committee that, for any of the proper reasons,

he is disqualified, or excused from serving on the committee

to which he has been named j or if he can prove any
circumstances, having regard, not to his own convenience,

but solely to the impartial character of the tribunal, which
render him ineligible; the general committee proceed to

choose another connnittee, in the same manner as if the

nu'iiibcr had been objected to by the parties. If no mem-
ber :ij)ije;ir within an hour, or if, on appearing, he fail to

prove his disqualification or excuse, no further objection
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can be made, but the six members are finally appointed,

and only wait for the addition of a chairman to complete

their constitution.

The six members beins; thus finally chosen, the chair- Chairmen's

. ,, , . panel iijiimint a

men's panel notify to the general committee of elections chairman.

the name of one of their own body who has been selected

by them as the chairman. The general committee add

this name to the other six, and communicate it to the

parties interested, who may attend for that purpose. The

parties are entitled to object to the chairman, as being

disqualified or excused, upon the same grounds as are

permitted in the case of any other member, and if the

objection be substantiated to the satisfaction of, at least,

four of the general committee, the parties are directed to

withdraw, and the name is sent back to the chairmen's

panel ; another chairman is then appointed by them, who

is liable to objections in the same manner as the firsn

When no objection has been made or substantiated, the

chairman is added to the committee, who are then finally

constituted.

At the next meeting of the house, the seven members Election om-

are required to attend in their places, and the general com-
™oj.j|:j

!^'''

mittee report their names, together with all the petitions

relating to the election, and the lists of voters. The mem-

bers chosen may not leave the house before the time for

the meeting of the committee has been fixed, and before

they leave it, they must be sworn at the table by the clerk ami nicmbers

sworn
or clerk assistant, " well and truly to try the matter of the

petitions referred to them, and a true judgment to give,

accordino" to the evidence."

If any member should not attend within an hour after Members not

, present*

the meeting of the house, or should leave it before the

committee is sworn (unless the committee be discharged,

or the swearing adjourned), he is ordered into the custody

of the serjeant-at-arms for his neglect of duty, and will be

otherwise punished or censured, at the discretion of the

A A 4



3G0 PROCEEDINGS OF

house, unless it shall appear, by facts specially stated, and

verified upon oath, that he was, by a sudden accident, or

Swearing ad- |jy necessity, prevented from attendinp- the house. If the
jourued. j . r o

^

absent member should not be brought into the house

within three hours after its meeting, and if no sufficient

cause can be shown for dispensing with his attendance,

the swearing of the committee is adjourned until the next

meeting of the house, when all the members of the com-

mittee must again be in attendance.

Committee dis- jf q^^ ^}^g ^j^y ^q -^yhich the swearino; is adjourned, all
charged in cer-

'' o j ^

tain eases. the members do not attend and take the oath, or if suf-

ficient cause be shown on the day first appointed for the

swearing, why the attendance of a member should be dis-

pensed with, the committee is discharged. The general

committee are then obliged to meet on the following day

and choose a new committee from the same panel, and

notice of their meeting is published in the Votes.

Meeting of When all the members have been sworn, the house

by the house. I'cfers the petitions and lists of voters to the committee,

and orders them to meet at a certain time, within 24 hours

of their being sworn. Eleven o'clock on the following

morning is the hour generally appointed, and they meet

at that time in one of the committee rooms of the house.

General cau- Before the proceedings of an election committee are
tion to uieni- , . r t ^ ^

hers. entered upon, it may prove useml to call the particular

attention of members to the necessity of making them-

selves acquainted with the practice of the house in ap-

pointing such committees, and with their own position and

liabilities. If they neglect to attend at the proper time (as

they too often do), they sulyect themselves to annoyance

and expense, and may cause serious pecuniary damage to

tlie parties. By a little attention to the course of proceed-

ings, a member may always avoid being taken by surprise.

lie should first examine the panels which are printed and

distributed with the Votes, and by observing the number

of that ill which his own name is inserted, he may judge
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how soon it is possible that he may be chosen. He must

bear in mind that a new panel is in the order of service

for every week in which election committees are appointed
;

and if his absence should be unavoidable duriny; the week

in which committees will be chosen from his panel, he

should apply to the house for leave of absence.- He is

acquainted also, every Saturday ' morning', by a conspicuous

notice in the Votes, what election committees will be

chosen during the ensuing week, from what panel, and

on what days; and if he be on that panel, he should

be in readiness, in case he should be appointed on any

one of the committees, and receive notice to attend and be

sworn.

On the meeting of an election committee, the chairman Chainnan of

appointed by the chairmen's panel, takes the chair at once, '^ '-"™'"i

without any question ; but if he should die, or be unable

to attend, the remaining members of the committee elect

one of themselves to be chairman ; and in case of an

equality of voices, the member whose name stands first in

the list of the committee, as reported to the house, is en-

titled to a second or casting vote.

Every election committee must sit from day to day Committucs to

(with the exception of Sunday, Christmas-day, and Good

Friday), and may not adjourn for a longer time than 24

hours, without obtaining leave from the house, upon

motion, and assigning a special reason for a longer ad-

journment. If the house should be sitting at the time to

which a committee has been adjourned, the business of

the house will be stayed until a notice has been made for

a further adjournment, for any time which may be fixed

by the house. When the house has been adjourned for

more than 24 hours, and a committee have occasion to

' When the bouse sits on Saturday, tbis notice may not appear until JIou-

day morning, as the orders of the day, notices, and other business for the

ensuing weeli, are not tlicn printed witli tlie Votes delivered on Saturday

mornuig, but are deferred till no furlher change can be made in them.
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Comniittce-
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number: when
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apply or report to the house, they may adjourn to the day

appointed for the next meeting of the house.

No member of an election committee may absent him-

self without leave obtained from the house, or an excuse

allowed by the house at its next sitting. If the excuse

offered be on account of sickness, it must be verified upon

the oath of his medical attendant ; and if any other special

cause be assigned, it must also be verified upon oath.

Whenever a member has leave to absent himself, or his ex-

cuse is allowed, he is discharged from further attendance,

and is not entitled to sit and vote again in the committee.

If, on the meeting of the committee, all the members

who are not excused should not be present, the committee

cannot proceed to anv business, but must wait for an hour;

and if within that time the whole number have not arrived,

the committee must adjourn, and the chairman is required

to report the cause of the adjournment to the house. A
member absenting himself without leave or excuse is di-

rected to attend the house at its next sitting; and unless

he can show by facts, verified upon oath, that his attend-

ance had been prevented by accident or sudden necessity,

he will be ordered into custody, or otherwise punished or

censured at the discretion of the house.

In case the number of members able to attend an elec-

tion committee should be reduced to less than six, and

should continue so reduced for three sitting days, the com-

mittee will be dissolved, their proceedings become void,

and another committee will be appointed. But when a

committee have sat for 14 days, they may proceed to busi-

ness with five members; and when they have sat for 21

days, or have issued a commission to take evidence in

Ireland,' they may continue to transact business with four

members only; and if all the parties consent, the com-

mittee may proceed with any number of members, without

reference to the time during which they have sat.

' See infra, p. 370.
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Every election committee is attended by a short-hand Committee*

writer, appointed by the clerk of the house, and sworn by shl^r^i^au/

the chairman to take down the evidence faithfully and ^''t^TH.

truly, and to write it down in words at length, for the use

of the committee.

It will have been remarked, that all the election pro- Witnegses

ceedings in the house are distinguished by the administra- oath,

tion of oaths ; and the evidence taken before election com-

mittees is marked by the same solemnity. Every election

committee has power to send for persons, papers, and

records ; and the witnesses are examined upon oath, which

the clerk of the committee is empowered to administer.

Parties who have subscribed the petition may be exa-

mined, unless they appear to be interested witnesses. If

any persons summoned by the committee, or by a speaker's

warrant, disobey the summons ; or if witnesses give false

evidence, prevaricate, or misbehave themselves before the

conmiittee in giving, or refusing to give evidence, the

chairman, by direction of the committee, reports the cir-

cumstance to the house. ^ Thus far the practice, in dealing

with ill-conducted witnesses, is the same as in other com-

mittees, where censure and punishment are reserved for the

house to inflict ; but in election committees, the chairman

is, in the meantime, authorized to commit a witness to the

custody of the serjeant-at-anns, by a warrant under his

hand, for any time not exceeding 24 hours, if the house

be sitting; and if not, then for a time not exceeding 24

hours after the hour to which the house is adjourned. By
this power, the escape of a witness may be prevented, and

he is kept in safe custody until the house can censure or

punish him for his offence.

A further difference exists, in the case of elections, in False evidence

the mode of punishing false testimony given before the ° *"
^^'^'^'

house or committees. In ordinary inquiries, as it has been

' See the several proceedings in regard to witnesses before an election

committee, in the case of the Ipswich election in 1835.
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shown elsewhere, the house can only regard false evidence

as a breach of privilege and contempt ;
^ but the Election

Act, which confers upon it the power of administering

oaths, attaches to false evidence the penalties of wilful

and corrupt perjury. The power of the house to punish

is not, however, superseded by the Act ; and it may, there-

fore, imprison witnesses, as in any other case, upon its

own authority ; and if it appear that a conviction at law

can also be obtained, it is competent for the house to direct

the attorney-general to prosecute the offending witnesses

for perjury.'^

Lists of objec- As a general rule, the committee may admit any evi-

dence which is offered, and which appears to them to be

legally admissible ; but in regard to the validity of votes,

they are precluded by the Act from taking evidence upon

any vote not previously contained in the lists of voters

objected to, or upon any head of objection that had not

been specified in the lists.

Majority de- Every question is determined in the committee by a

majority of voices; and whenever the voices are equal,

the chairman has a second or casting vote. Here the prac-

tice differs from that of other committees. The chainiian

does not wait to give his vote until the numbers are equal,

but votes, in the first instance, like any other member

;

and if the numbers, including his own vote, be equal, he

decides the question by a second vote, in his capacity of

chairman. Every member is obliged to vote upon each

question, whenever a division arises; and the names of

the members who vote in the affirmative or negative upon

every question, are entered upon the minutes, and after-

wards reported to the house.

DdiiKnite with Whenever the committee are about to dehberate upon
clo.-fitl doors. ,- • .1 f ,1 • Tany question, m the course of then- proceedmgs, as soon

as they have heard the evidence and counsel on both sides,

they may order the room to be cleared ; and this practice

' Sue xtijtra, p. -ia.j. •' 75 Com. J. 3;32.
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is always observed, except where minor points arise, which

may be settled without debate or division, by a brief con-

ference between the members.

It is a general rule that all witnesses who are to be Witnesses

examined before a committee are excluded from the room

while other witnesses are under examination, and if, when
called on, they prove to have been present, their evidence

is not admitted. Agents and barristers are exceptions to

this rule ; and in special cases others have been allowed

to be examined although they have been present.^ In

order to give due notice of this rule to all the parties con-

cerned, a paper is affixed to the door of every committee

room, stating that " no witnesses are admitted ;" but a

more distinct explanation of the consequences might ad-

vantageously be given in a printed form, and in more

conspicuous characters.

The counsel who opens a case before a committee, should Counsel,

include in his statement the leading matters intended to

be proved ; or he may be afterwards precluded from ad-

ducing evidence in support of charges not previously alluded

to. This rule is enforced with more or less strictness ac-

cording to the view taken by the committee of the suffi-

ciency of the general statement to embrace particular facts.

The ordinary rules are observed in regard to the speeches

and replies of counsel, and the examination, cross-examina-

tion, and re-examination of witnesses ; and the committee

determine every disputed point.

When the case, on behalf of all parties, is concluded, Deci>ion of

the room is cleared and the committee deliberate upon

their final determination of the merits of the election.

They are required to decide distinctly,—1. Whether the

petitioners or the sitting members, or either of them, be

duly returned or elected ; or, 2. Whether the election be

void; or, 3. Whether a new writ ought to issue. Their

determination upon these points is final between the parties

:

' 2 Rogers, 98. Barron and Austin, 58G.
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and the house, on being informed of it, carries it into

execution.

Sjucial reports. If the committee come to any resolution other than this

determination, they may report it to the house; but in

that case it is not final; and the house may confirm or

disagree with their resolution, or make whatever orders

it thinks fit. The most frequent subject of a special

report is the bribery proved to have been committed at

the election. And here may be exemplified the distinction

between those parts of the report which are final and

those which are treated only as matters of opinion. An
act of bribery disqualifies a man from sitting in the House

of Commons during the whole Parliament, and if proved

before a committee, is sufficient to enable them to deter-

mine that his election was void. That determination alone

is reported to the house in the first instance, and is final

;

but the committee add to their report a special resolution

concerning the bribery.

Special reports It was formerly at the discretion of a committee to

At'fiicy.

'

report acts of bribery to the house, but a more distinct

and stringent law has altered both the mode of inquiry

and the character of the report, when bribery is alleged to

have influenced an election. The obvious course in prov-

ing bribery not committed personally by the sitting mem-
ber or candidate, is to establish the agency of parties who
are alleged to have committed bribery on his behalf; and

accordingly, until the agency was proved, it was usual for

the committee to refuse to enter into general evidence of

bribery ; because if bribery were proved against persons

not authorized by the candidate or sitting member to com-

niit it, the merits of the election would not be affected.

On this account notorious acts of bribery often failed in

being proved, and of course the committee could not make
a sp(icial report upon matters not established by the evi-

dence. Ill order to expose acts of bribery more effectually,

this practice has been materially altered.
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By the Act 4 & 5 Vict. c. 57, it is enacted, Bribery.

" That whenever a charge of bribery sliall have been brought Proofofagency.

before any election committee of the House of Commons, the com-
mittee shall receive evidence upon the whole matter whereon it

is alleged that bribery has been committed ; neither shall it be
necessary to prove agency, in the first instance, before giving
evidence of those facts whereby the charge of bribery is to be
sustained : and the committee, in their report, shall separately
and distinctly report upon the fact or facts of bribery which shall

have been proved before them, and also whether or not it shall

have been proved that such bribery was committed with the
knowledge and consent of any sitting member or candidate at the
election."

By this mode of inquiry, the discovery of acts of bri- Results of t:,i»

bery is, undoubtedly, much faclHtated; and in the course

of tlie evidence, proofs or imphcations of agency may be

ehcited, which miglit not have arisen if the evidence had
been confined, in the first instance, to tlie strict proof of

agency. Since the passing of this Act the seats of several

members have been avoided by the acts of their agents

;

and connnittees have reported that sitting members have

been, by or through their agents, guilty of bribery; and, at

the same time, tliat there was no evidence to show tluit

any acts of bribery were committed with their knowled<>e

and consent.' Such determinations have been founded

upon the principle that, so far as his seat in Parliament is

concerned, a proof of general agency for the management
of an election, is sufficient to make the principal civilly

responsible for every unauthorized and illegal act com-
mitted by his agent, by which his own return had been

secured ; but as this is not explained on the face of the

reports, they appear to involve a contradiction, and to be

at variance with the terms of the Bribery Act.^

• 97 Com. J. 260. 279. 551. Barron and Austin, 401. 453. 584. G09.
2 Tlie words of the Act, 49 Geo, 3, c. 118, are, " and every such person so

returned and so having given, or so having promised to give, or hiowlny of
(Hid consenting to such gifts or promises, upon any such engagement con-
tract, or agreement, shall be disabled and incapacitated to serve in

that Parliament, for that county, &c., and deemed and taken to be no mcml)er
of Parliament, and as if he had never been returned or elected."
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When general and notorious bribery and corruption have

been proved to prevail in parliamentary boroughs, the

house have frequently suspended the issue of wiits, with

a view to further inquiry, and the ultimate disfranchise-

ment of the corrupt constituency, by Act of Parliament.*

And by the .5 & 6 Vict. c. 102, if an election committee

recommend further inquiry regarding bribery, the speaker

is required to nominate an agent to prosecute the investi-

gation ; and the committee are to re-assemble within 14

days, and to inquire and report specially concerning the

bribery, and the parties implicated. The committee, when

re-assembled, possess all their original powers of inquiry.

And by the same Act if charges of bribery be withdrawn,

the committee are empowered to inquire into and report

the causes of their abandonment. Special powers are also

given to the house, in certain cases, to appoint election

committees upon petitions complaining of bribery ; and

when election petitions have been withdrawn. But no such

committee, whether re-assembled or appointed to investi-

gate the matter of a petition presented after the time limited

for receiving election petitions, can affect the seat of any

member, or the issue or restraining the issue of any writ.

Unhke the other proceedings of Parliament, the in-

quiries of election committees are not determined by a pro-

rogation. When an election petition is presented to the

house before a prorogation, and a committee has not been

appointed to try it, the general committee of elections in

the ensuing session, within two days of their first meeting,

appoint a day for choosing a committee, if, in the mean-

time, the sureties have been reported unobjectionable.

And when Parliament is prorogued after the appointment

of an election committee, and before they have reported

their determination, the committee are not dissolved, but

only adjourn until 12 o'clock on the day following the

' Liverpool, 80 Com. J. 458. 493. Wiiiwick, 88 Com. J. Oil. 89 il). 9,

.J79. Carrickfertriis, 88 Com. J. 531. .'At'.). Hertford, 88 Com. J. 578. 049
;

Stafford, 90 lb. 202, 6cc. Sudbury, 97 ib. 188. 407,&c. Ips^wicli, ib. 221.554.
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meeting of Parliament for despatch of business. In the

ensuing session they resume their sittings, as if there had

been no prorogation: their former proceedings are valid,

and they continue subject to the ordinary rules of election

committees.

Whenever an election committee report that a petition Costs, wiifn

appeared to them frivolous or vexatious, the party or ])ar- petuioiurs-

ties who opposed it are entitled to recover from any of the

persons who signed the petition, the full costs and ex-

penses incurred in the opposition. In the same manner, by parties

parties opposing a petition frivolously or vexatiously, are 1/01*1^"'^
^''

'"

liable to the payment of costs to the petitioners. When
no party appears to defend an election or return, and the or not aiiiicur-

committee report it to have been vexatious or corrupt,
°'

the sitting member (unless he has given notice of his in-

tention not to defend it), or the parties admitted to defend

the return (if any), are liable to the costs incurred in pro-

secuting the petition.

When any ground of objection is stated to a voter, in Costs upon fri-

the list of votes intended to be objected to, and the objec- tions,

tion is reported by the committee to have been frivolous

or vexatious, the opposite party may recover costs from

the party by whom, or on whose behalf, the objection was

made. And if either party should make, before an elec- and unfounded

tion committee, any specific allegation with regard to the
'^ *^^'^ ""

conduct of the other party or his agents, and should

either bring no evidence in support of it, or such evidence

that the committee consider the allegation to have been

made without any reasonable or probable ground, the

committee may order the party who made it to pay all

the costs and expenses incurred by the other jmrty, by

reason of the unfounded allegation.

All costs and expenses, whether incurred in prosecuting. Costs, iiow

. . . ascertained,

or opposmg, or preparmg to oppose, election petitions, or

payable to witnesses summoned before committees, are

taxed in the following manner: — Within three nionllis

B B
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after the conclusion of the proceedings, apphcation may be

made to the speaker to ascertain the costs and expenses

incurred ; and he directs them to be taxed by the examiner

of recognizances. The examiner taxes them, and reports

to the speaker the amount due, the names of the parties

Hable to pay and entitled to receive them ; and the speaker,

on being- applied to, delivers to the parties a certificate of

the costs, which is conclusive evidence of the title of the

parties to recover their claims.

Recoverj- of The recovery of the costs, if not paid on demand, is by

an action of debt ; in which a declaration, together with

the speaker's certificate and an affidavit of demand, en-

titles the plaintiflf to sign judgment as for want of plea

by nil dicit, and take out execution for the sum and for

the costs of the action. The plaintiff may sue any one

of the parties who are jointly liable ; and he, in his turn,

may sue the others for their proportions.

Kecoguizance?, The recognizances may be estreated if, 1 . The petitioners
when estreated. in r i r

neglect or reruse to pay a witness tor seven days aiter any

sum has been certified by the speaker to be due to him

;

or, 2. If, for six months after the speaker's certificate,

they neglect or refuse to pay any party opposing the peti-

tion the sum certified to be due to him : but the neglect

or refiisal to pay must be proved to the satisfaction of the

speaker within one year after this certificate is granted, by

affidavit before a master in chancery. In case of such

default, the speaker certifies the recognizance into the

Court of Exchequer, which has the same effect as if the

recognizance were estreated from a court of law.

Commission to In ordcr to avoid the inconvenience and expense of

ne»»«-8 in Ire- examining witnesses from Ireland, a committee, appointed
'"^'

for the trial of a petition complaining of an election in

Ireland, are empowered, on the application of any of the

parties, to appoint a commission.* This application may

be made at any time during the proceedings, but notice

' 42 Geo. 3, c 10(1. 47 Geo. .^, sefs. 1, c. 14, s. 5. 00 Geo. 3, c. 7.
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must be served on the opposite party as soon as the peti-

tion is presented. If the committee do not think it necessary

to appoint a commission, they proceed as in other cases.

At the commencement of every session, the clerk of the ronimissiomrs,

Crown is required to send to the speaker a list of barristers " '^'*""'

of six years' standing, who have consented to act^s com-

missioners, and from this list the commissioners are selected

in the following manner. On the next sitting of the com-

mittee, after an order has been made for the appointment

of commissioners, each party delivers tlie names of three of

the qualified barristers ; and from the list of all the pro-

posed names, each party, beginning with the petitioners,

strikes off the name of one barrister, until the number has

been reduced to two.

The 47 Geo. 3, stat. 1, c. 14, s. 2, declares that no per-

son shall be a commissioner who has voted at the election

in question, or who has, or claims to have, any right to

vote, without the consent of the parties ; and (s. 3) that

any objection to the appointment of a commissioner shall

be made at the time of his appointment, or otherwise shall

be of no effect.

Immediately after the appointment of these two com- rimirman

missioners, a third is appointed to act as chairman. If all ''Pl*o'"t^^J-

the parties agree in the appointment of one of the barris-

ters on the list, he is appointed the chairman ; but if they

cannot agree, the committee nominate as chairman a bar-

rister on the list who has not been struck off by either of

the parties.*

If all the parties agree to nominate three barristers and when parties

deliver the names to the chairman, signed by the parties,

they are appointed commissioners, without the above for-

malities, and they choose one of themselves to be their

chairman.

But where there are more than two parties upon dis- \Mipre more
tlian two piir-

tinct interests, and there appears to be no collusion tiua.

' 42 fipo. n, c. 100,9. 8,9.
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between them, none of the parties are peraiitted to deliver

a Hst, but the committee appoint the commissioners and

nominate which of the three shall act as chairman.

When the commissioners are appointed, the chairman

of the committee issues a warrant commanding them to

repair, on a certain day, to the place to which the petition

relates; and addresses to their chairman a copy of the

petition, and of the lists and disputed votes, and state-

ments of the several parties, together with the order of the

committee, specially assigning and limiting the facts and

allegations concerning which they are to examine evi-

dence, and all documents which the committee may think

proper to refer.

The committee report these proceedings to the house,

and ask permission to adjourn until they are re-assembled

by the speaker's warrant. They are also to state that

they have gone through all the other parts of the petition,

except those which have been specially referred to the

commissioners.

The commissioners have the same powers as an election

committee to send for persons, papers, and records, and to

examine witnesses upon oath ; but they may not suffer

counsel to plead before them. Within 10 days after the

evidence is closed, or with all convenient despatch, assign-

ing reasons for the delay, the commissioners are required

to cause two copies of the minutes of proceedings and

evidence to be made out, and to transmit one to the clerk

of the Crown in Ireland, and the other to the speaker,

who communicates it to the house.'

If the commissioners object to any evidence offered

before them, they are to state in writing the ' grounds of

their objection, and the party tendering the evidence may
require the commissioners to examine it. Evidence taken

in this manner is transmitted separately, with the other

proceedings, in the nature of a bill of exceptions to evi-

' CO Geo. 3, c. 7.
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dence; and if the committee should report that its produc-

tion was frivolous or vexatious, the party who produced it

is liable to costs.

Within two days after the receipt of the copy of the Committee

proceedings, the speaker is required to insert in the Lon-
'^'^^^*^"^''^<^'^-

don Gazette a warrant directing the committee to meet

again within a month; or if Parliament should not be

sitting, within a month after the commencement of the

next session, or of the meeting of the house after an

adjournment.^

The committee when re-assembled may receive no further Use of evidence

evidence respecting any matter already examined by the land,

commissioners, but determine from the written minutes.

They may hear counsel, however, as to the effect of the

evidence; and if the evidence appear incomplete, they may,

at any time before their report, direct a warrant for re-

assembling the commissioners. By the 47 Geo. 3, c. 1 4, s. 5,

the committee are also empowered to send for any papers

produced before the commissioners, without re-assembling

them; but they may not enter into any point that was

not in issue before the commissioners.

If the commissioners have found it impracticable to Causes of delay

transmit the evidence taken before them, within 10 days, i^ transmitting
•^ ' evidence,

and have given their reasons for the delay, as required by

the 60 Geo. 3, the committee are directed to investigate

the reasons, and to report their opinion respecting them to

the house.

' 42 Geo. 3, c. 26. GO Geo. 3, c. 7.
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CHAPTER XXIII.

IMPEACHMENT BY THE COMMONS; GROUNDS OF ACCUSA-

TION ; FORM OF THE CHARGE ; ARTICLES OF IMPEACH-

MENT
J
THE TRIAL AND JUDGMENT; PROCEEDINGS NOT

CONCLUDED BY PROROGATION OR DISSOLUTION ; PARDON
NOT PLEADABLE. TRIAL OF PEERS. BILLS OF ATTAINDER

AND OF PAINS AND PENALTIES.

Parity of im- IMPEACHMENT bv the commons, foF high crimes and
|K-aclimpnt8 in

,

' ' o
luoderii times, misdemeanors beyond the reach of the law, or which no

other authority in the state will prosecute, is a safeguard

of public liberty well worthy of a free country, and of so

noble an institution as a free Parliament. But, happily,

in modern times, this extraordinary judicature is rarely

called into activity.^ The times in which its exercise was

needed were those in which the people were jealous of the

Crown ; when the Parliament had less control over prero-

gative ; when courts of justice were impure ; and when,

instead of vindicating the law, the Crown and its officers

resisted its execution, and screened political offenders from

justice. But the limitations of prerogative—the immediate

responsibility of the ministers of the Crown to Parliament

—

the vigilance and activity of that body in scrutinizing the

actions of public men —the settled administration of the

law, and the direct influence of Parliament over courts of

justice—which are, at the same time, independent of the

Crown*—have prevented the consummation of those crimes

' lor the nuinher of iiiipeachineiits at difrcrent times, soe supra, p.:39.

* By the Act 13 Will. 3, c. 2, s. 3, the commissions of judges are made
quamdiu se bene ges.icrint; their salaries are ascertained and establislied

;

but it may be lawful to remove them upon the address of both houses of

Parliament.
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which impeachments were designed to punisli. The Crown

is entrusted by the constitution with the prosecution of all

offences; there are few which the law cannot punish; and

if the executive officers of the Crown be negligent or cor-

rupt, they are directly amenable to pubhc opinion, and to

the censure of Parliament.

From these causes, impeachments are reserved for extra- Groiin<is of

. ,. rr 1 111 impeacliiufiit.

ordmary cnmes and extraordmary onenders ; but by tlie

law of Parliament, all persons, whether peers or com-

moners, may be impeached for any crimes whatever.

It was always allowed, that a peer might be impeached Peers and com-
niOIlLTS.

for any crime, whether it were cognizable by the ordinary

tribunals or not; but it was formerly doubted, upon the

authority of the case of Simon de Beresford, in the 4th

Edward 3,^ whether a commoner could be impeached for

any capital offence.

On the 2(Hh March 1681, Edward Fitzharris was im- CaseofFitz-

peached of high treason ; but the House of Lords, on

being informed by the attorney-general that he had been

instructed to indict Fitzharris at common law, resolved

that they would not proceed with the impeachment.* The

grounds of their decision were not stated ; but from the

protest entered on their Journals, from the resolution of

the commons, and from the debates in both houses, it

may be collected that the fact of his being a conmioner

had been mainly relied on.'' The commons protested

against the resolution of the lords, as " a denial of justice,

and a violation of the constitution of Parliaments;" and

declared it to be their " undoubted right to impeach any

peer or commoner for treason or any other crime or mis-

demeanor:" but the impeachment was at an end, and

the trial at common law proceeded. On his prosecution

' See 2 Rot. Pari. 53, 64 ; 4 Edw. 3, No?. 2 and 0.

» 13 Lords' J. 755.

3 8 Howell St. Tr. 231-239; 2 Burnet's (Jwn Tinie^ 2-<0
; 4 Huns. Pnrl.

Hist. 1333.
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Articles of ira-

Iieaciimcnt.

by indictment, Fitzharris pleaded in abatement that an

impeachment was then pending against him for the same

oftence, but his plea was overruled by the Court of King's

Bench.

^

The authority of this case, however, is of little value

:

an impeachment for high treason was depending at the

very time against Chief Justice Scroggs,'^ a commoner

;

and when, on the 26th June 1689, Sir Adam Blair, and

four other commoners, were impeached of high treason,

the Lords, after receiving a report of precedents, and ne-

gativing a motion for requiring the opinion of the judges,

resolved that the impeachment should proceed.^

It rests, therefore, with the House of Commons to deter-

mine when an impeachment should be instituted. A mem-
ber, in his place, first charges the accused of high treason,

or of certain high crimes and misdemeanors, and after sup-

porting his charge with proofs, moves that he be impeached.

If the house deem the grounds of accusation sufficient,

and agree to the motion, the member is ordered to go to

the lords, " and at their bar, in the name of the House of

Commons, and of all the commons of the United King-

dom, to impeach the accused ; and to acquaint them that

this house will, in due time, exhibit particular articles

against him, and make good the same." The member,

accompanied by several others, proceeds to the bar of the

House of Lords, and impeaches the accused accordingly.^

In the case of Warren Hastings, articles of impeach-

ment had been prepared before his formal impeachment at

the bar of the House of Lords ; but the usual course has

been to prepare them afterwards. A committee is ap-

pointed to draw up the articles, and on their report, the

articles are discussed, and, when agreed to, are ingrossed

anti delivered to the lords, with a saving clause, to provide

tiiat the commons shall be at liberty to exhibit further

8 Howell's St. Tr. 326.

14 Lords' J. 2G0.

^ 13 Lords' J. 752.

* 46 Lords' J. 350.
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articles from time to time.' The accused sends answers

to each article, which, together with all writings delivered

in by him, are communicated to the commons by the lords;'*

and to these replications are returned if necessary."^

If the accused be a peer, he is attached or retained in Accused taken

custody by order of the House of Lords ;** if a commoner,

he is taken into custody by the serjeant-at-arms attending

the commons,^ by whom he is delivered to the gentleman

usher of the black rod, in whose custody he remains,"

unless he be admitted to bail by the House of Lords -^ or

be otherwise disposed of by their order.

The lords appoint a day for the trial, and in the mean- Manapcrs

time the commons appoint managers to prepare evidence

and conduct the proceedings,^ and desire the lords to sum- witnesses sum-

mon all witnesses who are required to prove their charges." ™o"cd.

The accused may have summonses issued for the attend-

ance of witnesses on his behalf, and is entitled to make

his full defence by counsel.'"

The trial has usually been held in Westminster Hall, The trial.

which has been fitted up for that purpose. In the case of

peers impeached of high treason, the House of Lords is

presided over by the lord high steward, who is appointed

by the Crown, on the address of their lordships ; but, at

other times, by the lord chancellor or lord speaker of the

House of Lords. The commons attend the trial, as a

committee of the whole house," when the managers make CLarpcs to be

,, . , 111 -1 •
2. r ii confined to the

their charges, and adduce evidence in support ot them
; articles.

but they are bound to confine themselves to charges con-

tained in the articles of impeachment. Mr. Warren

Hastings complained, by petition to the House of Com-

mons, that matters of accusation had been added to those

> 60 Com. J. 482, 483. » 20 Lords' J. 297. 18 Com. J. 391.

» 61 lb. 164. * 20 Lords' J. 112. 27 lb. 19.

* 42 Com. J. 793. * 42 Com. J. 796. ' 37 Lords' J. 724.

8 61 Com. J. 169. » 61 lb. 224.

'" 20 Geo. 2, c. 30. 45 Lords' J. 439, " 45 Lords' J. 519.
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originally laid to his charge, and the house resolved that

certain words ought not to have been spoken by Mr.

Burke. ^ When the case has been completed by the

managers, they are answered by the counsel for the

accused, by whom witnesses are also examined, if neces-

sary ; and, in conclusion, the managers have a right of

reply.

When the case is thus concluded, the lords proceed to

determine whether the accused be guilty of the crimes

with which he has been charged. The lord high steward

puts to each peer, beginning with the junior baron, the

question upon the first article, whether the accused be

guilty of the crimes charged therein. The peers in suc-

cession rise in their places when the question is put, and

standing uncovered, and laying their right hands upon

their breasts, answer, " guilty," or " not guilty," as the

case may be, "upon my honour." Each article is pro-

ceeded with separately in the same manner, the lord high

steward giving his own opinion the last.* The numbers

are then cast up, and being ascertained, are declared by

the lord high steward to the lords, and the accused is

acquainted with the result.^

If the accused be declared not guilty, the impeachment

is dismissed ; but if guilty, it is for the commons, in the

first place, to demand judgment of the lords against him
;

without which they would protest against any judgment

being pronounced. On the 17th March 1715, the com-

mons resolved, nein. con., in the impeachment of the Earl

of Winton,

" That the managers for the commons be empowered, in case

the House of Lords shall proceed to judgment before the same is

demanded by the commons, to insist upon it, that it is not jjarlia-

mentary for their lordships to give judgment, until the same be
first demanded by this house."

^

' 44 Com. J. 298. 320. ^ Printed Trial of Lord Melville, p. 402.
' Trial of Lord Melville, p. 413. " 18 Com. J. 405.
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And a similar resolution was agreed to on the impeach-

ment of Lord Lovat, in 1746.*

When judgment is to be given, the lords send a mes- The judgment,

sage to acquaint the commons that their lordships are

ready to proceed further upon the impeachment ; the ma-

nagers attend ; and the accused, being called to, the bar,

is then permitted to offer matters in arrest of judgment.'^

Judgment is afterwards demanded by the speaker, in the

name of the commons, and pronounced by the lord high

steward, the lord chancellor, or speaker of the House of

Lords.^

The necessity of demanding judgment gives to the com-

mons the power of pardoning the accused, after he has

been found guilty by the lords ; and in this manner an

attempt was made, in 1725, to save the Earl of Maccles-

field from the consequences of an impeachment, after he

had been found guilty by the unanimous judgment of the

House of Lords.^

So important is an impeachment by the commons, that Proepcdinss

. . ... not concluded

not only does it contmue from session to session, in spite by prorogation

of prorogations, by which all other parliamentary pro-
^'^ '**" "''°"'

ceedino's are determined ; but it sur^nves even a dissolu-

tion, by which the very existence of a Parliament is

concluded.^ But as the preliminary proceedings of the

House of Commons would require to be revived in another

session, Acts were passed in 1786 and in 1805, to provide

that the proceedings depending in the House of Commons

upon the articles of charge against Warren Hastings and

Lord Melville, should not be discontinued by any proro-

gation or dissolution of Parliament.^

In the case of the Earl of Danby, in 1679, the com- rnrdon not

pleadable.

» 25 Com. J. 320. » 22 Lords' J. 5.^>G. 27 lb. 78.

3 22 Lords' J. 660.

22 Lords' J. 554, 655. 20 Com. J. 541 (27 May 1725). G Iloweirs

St. Tr. 702.

* 39 Lords' J. 101, and see Report of Precedents, ib. 125. 4GConi. J. 136.

« 26 Geo. 3, c. 96. 45 Geo. 3, c. 1 25.
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mons protested against a royal pardon being pleaded in

bar of an impeachment, by which an offender could be

screened from the inquiry and justice of Parliament by the

intervention of prerogative. Directly after the Revolution,

the commons asserted the same principle, and within a few

years it was declared by the Act of Settlement,^ " That

no pardon under the great seal of England shall be plead-

able to an impeachment by the commons in Parliament."
But may be But, althouo-h the royal prerogative of pardon is not
given after- ° j i o r

wards. suffered to obstruct the course of justice, and to interfere

with the exercise of parliamentary judicature; yet the

prerogative itself is unimpaired in regard to all convic-

tions whatever ; and therefore, after the judgment of the

lords has been pronounced, the Crown may reprieve or

pardon the offender. This right was exercised in the case

of three of the Scottish lords, who had been concerned in

the rebellion of 1715, and who were reprieved by the

Crown, and at length received the royal pardon.

Concerning the trial of peers, very few w'ords will be

necessary.

Crimes for At common law, the only crimes for which a peer is

are'trie^[by ^^ ^^ ^^'i^^ ^Y ^^i^ peers, are treason, felony, misprision of
tiieir peers. treason, and misprision of felony ; and the statutes which

give such trial have reference to the same offences, either

at common law or created by statute. For misdemeanors,

and in cases of proemunire, it has been held that peers are

to be tried in the same way as commoners, by a jury.*

During the sitting of Parliament, they are tried by the

House of Peers ; or, more properly, before the court of our

lady the Queen in Parliament,^ presided over by the lord

high steward appointed by commission under the great

seal;' but at other times, they may be tried before the

court of the lord high steward.*

' 12 6cl3 WiU. 3, c. 2. 2 Rex v. Lord Vaux, 1 Bulgtr. 197.
'•' Foster's Crown Law, 141.

* See published Trial of the Earl of Cardigan. ^ Sec 4 Bl. Comm. 260.
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On the 14th January 1G89, it was resolved by the lords, Trial of peers

. . . .
*; ' to he ill full

" That it is the ancient right of the peers of England to Pariimnent.

be tryed only in full Parliament for any capital offences:" ^

but on the 17th, it was declared that this order should not Dwiaration

" be understood or construed to extend to any appeal of appeals' llf

murther or other felonye, to be brought against any peer
'""'""^^'' ^^

or peers." '^

By the Act 7 Will. 3, c. 3, it is declared, " That upon All peers to be

the trial of any peer or peeress for high treason or mispri-

sion, all the peers who have a right to sit and vote in Par-

liament, shall be duly summoned 20 days at least before

every such trial ; and that every peer so summoned and

appearing shall vote in the trial." The words of this

enactment would appear to exclude the bishops from the

right of being summoned ; for though they were anciently

called peers, it is affirmed, by a standing order of the lords,

"That bishops are only lords of Parliament, but not peers,

for they are not of tryal by nobility;"^ and by the canons

of the church^ they would be restrained from voting in

cases of blood, as required by the Act. But by the Con-

stitutions of Clarendon,^ it was declared, " That bishops,

like other peers (or barons), ought to take part in trials in

the king's court or council with the peers, until it comes

to a question of the loss of life or limb ;" and in the im-

peachment of the Earl of Danby, it was expressly hiid

down by the lords, " That the lords spiritual have a right

to stay and sit in court in capital cases, till the court pro-

ceed to the vote of guilty or not guilty."*' And, although

the Act of Will. 3 exj)ressly excepts impeachments and

other proceedings in Parliament from its provisions, in

practice the bishops have always been summoned, and

' Lords' S. 0. No. 52. = lb. No. 53. » lb. No. 44.

'' Gibson, Codex, 1'24, 125. These canons, however, would scarcely ap-

pear to be binding, if they were not constantly observed.

5 11 Hen. 2, A. D. 11G4. 1 Wilkins, Concilia, 435.

6 13 Lords' J. 571.
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have attended such trials in ParUament; but are never

summoned to the court of the lord high steward.^

Spiritual lords The bishops, therefore, are present during the trial of
>\u ^d^v.

peers in Parliament, but ask leave to be absent from the

judgment; which being agreed to, they \\dthdraw, in com-

pliance with the canons of the Church, but enter a pro-

testation, " saving: to themselves and their successors all

such rights in judicature as they have by law, and by

right ought to have."*

Bills of attain- The proceedings of Parliament in passing bills of attain-
der and of pains

1 1 • 1 r- 1

and pt'ualties. der, and of pams and penalties, do not vary trom those

adopted in regard to other bills. They may be introduced

into either house; they pass through the same stages; and

when agreed to by both houses, they receive the royal

assent in the usual form. But the parties who are sub-

jected to these proceedings are admitted to defend them-

selves by counsel and witnesses before both houses ; and

the solemnity of the proceedings would cause measures to

be taken to enforce the attendance of members upon their

service in Parliament.^

Tiie highest In evil times, this summary power of Parliament to
form of parlia-

i j i i

nientary judi- punish crimmals by statute has been perverted and abused;

and in the best of times it should be regarded with jealousy

;

but whenever a fitting occasion arises for its exercise, it

is, undoubtedly, the highest form of parliamentary judica-

ture. In impeachments the commons are but accusers, and

advocates; while the lords alone are judges of the crime.

On the other hand, in passing bills, the commons commit

themselves by no accusation, nor are their powers directed

against the offender ; but they are judges of equal juris-

diction and with the same responsibility as the lords; and

the accused can only be condemned by the imanimous

judgment of the Crown, the lords, and the commons.

' FoHtei-'s Crown Law, 247. 73 Lords' J. 10.

'' 27 Lords' J. 70. 73 Lords' J. 43. ^ See ^3 Lords' J. 350. 304.

cat u re.
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BOOK III.

THE MANNER OF PASSING PRIVATE BILLS.

CHAPTER XXIV.

DISTINCTIVE CHARACTER OF PRIVATE BILLS: PRELIMINARY

VIEW OF THE PROCEEDINGS OF PARLIAMENT IN PASSING

THEM.

Every bill for the particular interest or benefit of any Definition of

person or persons, is treated, in Parliament, as a private

bill. Whether it be for the interest of an individual, a

public company or corporation, a parish, a city, a county,

or other locality ;^ it is equally distinguished from a mea-

sure of national import, in which the whole community are

interested. This distinction is the better defined by the

solicitation of the parties themselves for bills in which

their interests are concerned ; as, by the standing orders

of both houses, all private bills are required to be brought

in upon petition;* and the payment of fees is an in-

dispensable condition to their progress.

In treating of petitions, the origin of private bills has Orijrin of pri-

been already glanced at;^ but it maybe referred to again,

in illustration of the distinctive character of such bills, and

of the proceedings of Parliament in passing them. The

separation of legislative and judicial functions is a refine-

ment in the principles of political governnunt and juris-

prudence, which can only be the result of civilization. In

' See i»frn, p. 408, and 2 Hats. 281-288. A bill for the benefit of tlirco

counties has been lield to be a private biU.

'^ But Bee exceptions, infra, p. 402. '•' Supra, p. 3()2.
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the early constitution of Parliament these functions were

confounded ; and special laws for the benefit of private

parties, and judicial decrees for the redress of private

wrongs, being founded alike upon petitions, were not dis-

tinguished in principle or in form. When petitions sought

obviously for remedies which the common law afforded,

the parties were referred to the ordinary tribunals ; but in

other cases the Parliament exercised a remedial jurisdic-

tion. Other remedies, of a more judicial character, and

founded upon more settled principles, were at length

supplied by the courts of equity ; and from the reign of

Henry 4, the petitions addressed to Parliament prayed,

more distinctly, for peculiar powers beside the general law

of the land, and for the special benefit of the petitioners.

Whenever these were granted, the orders of Parliament, in

whatever form they may have been expressed, were in the

nature of private acts ; and after the mode of legislating

by bill and statute had grown up in the reign of Henry 6,^

these special enactments were embodied in the form of

distinct statutes.*

Peculiarity of Passing now to existing practice, the proceedings of

private biUs. Parliament in passing private bills are still marked by

much peculiarity. A bill for the particular benefit of cer-

tain persons may be injurious to others ; and to discri-

minate between the conflicting interests of different parties,

involves the exercise of judicial inquiry and determination.

This circumstance causes important distinctions in the

mode of passing public and private bills ; and in the prin-

ciples by which Parliament is guided.

Lrfrislative In passing public bills. Parliament acts strictly in its
functions of V . ... ^

I'ariiamcnt in legislative Capacity ; it originates the measures which ap-
pa^sing pu

;

ic
^^^^ ^^^ ^^^ public good

J
it couducts inquiries, when

necessary, for its own information, and enacts laws ac-

cording to its own wisdom and judgment. The forms in

' Sec sv]/ra, p. 270.

' See Statutes of flie Riiilm, by Record Commission, 9 Hen. 6.
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which its dehberations are conducted are estabhshcd for

its own convenience ; and all its proceedings are indepen-

dent of individual parties ; who may ])etition, indeed, and

are sometimes heard by counsel; but who have no direct

participation in tlie conduct of the business, nor immediate

influence uj)on the judgment of Parliament.

In passing private bills, the Parliament still exercises Its functions

its legislative functions; but its proceedings partake also fn piissinVpr'i-

of a judicial character. The persons whose private inte-
'**'^"'""*-

rests are to be promoted appear as suitors; while those

who apprehend injury are admitted as adverse parties in

the suit. All the formalities of a court of justice are main-

tained ; various conditions are required to be observed, and

their observance to be strictly proved ; and if the parties

do not sustain the bill in its progress, by following every

regulation and form prescribed, it is not forwarded by the

house, in which it is pending ; and if they abandon it, and

no other parties undertake its support,' the bill is lost,

however sensible the house may be of its value. The ana-

logy which all these circumstances bear to the proceedings

of a court of justice is further supported, by the payment

of fees, which is required of every party supporting or

opposing- a private bill, or desiring or opposing any parti-

cular provision.

This union of the judicial and legislative functions is r'"'^'P'«^* ''.v

not confined to the forms of procedure, but is an important ment is guided,

principle in the inquiries and decision of Parliament upon

the merits of private bills. As a court, it inquires and

adjudicates upon the interests of private parties ; as a legis-

lature, it is watchful over the interests of the public. The

promoters of a bill may prove, beyond a doubt, that their

own interest will be advanced by its success, and no one

may complain of injury, or urge any specific objection

;

' The Manchester and Salford Improvement Bill in 18'28 was abandoned,

in committee, by its original promoters; when its opponents, having succeedeil

in iutrodncing certain amendments, undertook to solicit its further progress.

C C



386 PRIVATE BILLS.

yet, if Parliament apprehend that it will be hurtful to the

community, it is rejected as if it were a public measure,

or qualified by restrictive enactments, not solicited by the

parties. In order to increase the vigilance of Parliament,

in protecting the public interests, the chairman of the lords'

committees in the one house, and the chairman of ways and

means in the other, are entrusted with the peculiar care

of unopposed bills; while the agency of the Board of

Trade is also brought in aid of the legislature.^

Private bills j^ pointino; out this peculiarity in private bills, it must,
pass through r & f J i ' '

the same however, be understood, that while they are examined and
*

contested out of the houses of Parliament like private

suits, and are subject to notices, forms, and intervals,

unusual in other bills
;
yet in every separate stage, when

they come before either house, they are treated precisely

as if they were public bills. They are read as many times,

the questions put concerning them differ in no respect

whatever ; and the same rules of debate and procedure are

maintained throughout.

Proposed plan j^ order to explain clearly all the forms and proceedings
of describing . . ....
the profrress of to be obscrvcd m passmg private bdls, it is projiosed to state
pnva 0. 1 3.

tiiena^ as nearly as possible, in the order in which they

successively arise. It will be necessary, for this purpose,

to begin with the House of Commons; because, by the

privileges of that house, every bill which involves any

pecuniary charge or burthen on the people, by way of

tax, rate, toll, fine, or forfeiture, ought to be first brought

into that house.* It follows, from this rule, that by far

the greater number of private bills are, from their cha-

racter, necessarily passed first by the commons. Some

others, also, which might originate in either house, are

generally first solicited in the commons. It will be conve-

nient, therefore, in the first place, to pursue this descrip-

tion of bills in tiieir progress through the commons, and

' See infra, pp. 40G. 408. 414. 430. 430. 439.

2 Sec stiprn, pp. lf<D. 271. -273. .'32].
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afterwards, to follow them in their passage tiirough the

lords. Those private bills which usually originate in the

lords, as naturalization, name, estate, and divorce bills,

will, for the same reasons, be more conveniently followed

from the lords to the commons. Compliance with the

several standing orders is so strictly enforced ,by both

liouses, that a general description of them would be of

little use; and it is therefore proposed to cite them at

length in some cases, and, in all others, to state accu-

rately their effect.

CHAPTER XXV.

CONDITIONS TO BE OBSERVED BY PARTIES BEFORE PRIVATE

BILLS ARE INTRODUCED INTO PARLIAMENT: NOTICES AND

DEPOSIT OF PLANS, &C. : ESTIMATES AND SUBSCRIPTION

CONTRACTS.

In order to give due notice to the public generally, and Prcliiiiiiiar>'

,, . , , . , . . 1 -11 /•
conditions rc-

to all parties who may be mterestcd m private hills ot a q„ire(i i.y b-.ti

local or general character and operation, Parliament has
'""*'^'*-

ordered certain public and personal notices to be given of

intended applications for leave to introduce such bills
;

and has rendered compulsory the compliance with other

preliminary conditions, which must be separately proved

in either house. The standing orders of the lords uiul

commons in reference to these preliminaries are now so

much assimilated, that it will be most convenient to_bring

them together in this chapter; by which much needless

repetition will be avoided; the slight variations^whirh >\\\\

exist in the standing orders of the two houses will be

c c 2
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more distinctly pointed out, and the attention of parties

directed to them at the proper time.

Notices. The bills concerning which notices are required, have

been divided into the three following classes by the stand-

ing orders of both houses.

Ist Class.—Burial ground, making;, maintaining, or altering.

Church or chapel, building, enlarging, repairing, or maintaining.

City or town, paving, lighting, watching, cleansing, or improving.

Crown, church, or corporation property, or property held in trust

for public or charitable purposes.

Fishery, making, maintaining, or improving.

Land, inclosing, draining, or improving.

Market, or market-place.

Local court, constituting.

Market, or market-place, erecting, improving, repairing, main-

taining, or regulating.

Poor, maintaining, or employing.

Poor rate.

Stipendiary magistrate, or any public officer, payment of, if not

out of county rate.

2d Class.—Making, maintaining, varying, extending, or enlarging any

Aqueduct. Ferry. Reservoir.

Archway. Harbour. Tunnel.

Bridge. Navigation. Turnj)ike road.

Canal. Pier. Waterwork.

Cut. Port.

Dock. Railway.

3d Class.—Continuing or amending an Act passed for any of the purposes

included in this or the two preceding classes, where no furtlier

work than such as was authorized by a former Act is proposed

to be made.

Company, incorporating or giving powers to.

County rate.

County or shire liall, court house.

Gaol or house of correction.

Letters patent, confirming, prolonging, or transferring the term of.

Powers to sue and be sued, conferring.

Stipendiary magistrate, or any public officer, payment of, if out

of county rate.

In reference to all these bills, the standing orders of

both houses require,

Notices, how " That notices be jjublished in three successive weeks in the
and when pub- months of October and November, or either of them, immediately
'" ^ '

preceding the session of Parliament in which application for the

bill shall be made, in the London, Edinburgh, or Dublin Gazette,
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as the case may be, and in some one and the same newspaper of
the county in which the city, town, or lands to wliicli sucli hill

relates shall be situate; or if there be no newspaper published
therein, then in the newspaper of some county adjoining or near
thereto; or if such bill do not relate to any particular city, town,
or lands, in the London, Edinburgh, or Dublin Gazette only, as
the case may be." The commons also order, " That all notices „ . c

J , .

' Jtoceipt of
required to be inserted in the London, Edinburgh, or Dublin printer.

Gazette, be delivered at the office of the gazette in which the
insertion is required to be made, during the usual office hours,
at least two clear days jjrevions to the pul)lication of the gazette,

and that the receipt of the printer for such notice shall be proof
of its due delivery."

It is also ordered by both houses,

" That if it be the intention of the parties applying for leave to t » 4- ^
, . . ,.„ , . „ ' ifJS^ ciirc ^j Intention to
bring in a bill, to obtain powers for the compulsory purchase of take lands or

lands or houses, or to levy any tolls, rates, or duties, or to alter ^^'^y •"" a''*^'"

any existing tolls, rates, or duties, or to confer, vary, or extin-
gjated"

^^

guish any exemptions from payment of tolls, rates, or duties, or

any other rights or privileges, the notices shall specify such
intention."

" That on or before the 31st day of December immediately pre- . v .. .

T ., 1- X- P , -,1 , 1 • , , , ,
^ ^ Application to

ceding the application for a bill by which any lands or houses are owners, i:c.

intended to be taken, or an extension of the time granted by any
former Act for that purpose is sought, application in writing ' be
made to the owners or reputed owners, lessees or reputed lessees,

and occupiers, either by delivering the same personally, or by
leaving the same at their usual place of abode, or in their absence
from the United Kingdom, with their agents respectively, of
which application having been duly made, the production of a
written acknowledgment by tlie party applied to of the receipt of
sucli ap[)lication, shall be sufficient evidence, in the absence of

other proof, of the same having been duly delivered or left as

aforesaid
; and that separate lists be made of the names of such

owners, lessees, and occupiers, distinguishing which of them h ive

assented, dissented, or are neuter in respect thereto."

In addition to these notices appHcable to bills of all the

classes, there are other orders specially relatins; to bills of

each separate class, and to particular bills included in

each class.^

' For bills of the second class the form of application is given in the

Appendix to the Standing- Orders.

^ See also infra, pp. 403. 4.37, 438. 441. 442.

c c 3
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Noticps on

church doors.

jjn.perty

Notice to

owners, &c

1. Orders Specially relating to Bills of the First Class.

It is ordered by both houses,

" That notices shall be affixed to the outer doors of the churches

of every parish to whicli they specially relate, for three successive

Sundays in the months of October and November, or either of

them."

It is also required by the commons,

Crown, church, " That in cases of intended application to Parliament for bills
am corpora ion

j.g]fjtjjjg ^q Crown, church, or corporation property, or property

held in trust for public or charitable purposes, notice in writing

of such intention be given to the owners or reputed owners of such

property, and to the lessees or reputed lessees of such property,

holding leases granted for a life or lives, or for any term of 21 years

or upwards ; such notice to be given previous to the jiresentation

of the petition for leave to bring in the bill, or, in the case of a

bill brought from the House of Lords, previous to the first reading

thereof."

Burial grounds. In bills relating to burial grounds, it is ordered by both

houses,

" That notices be affixed to the outer doors of the churches of

every ])arish adjoining that in which a burial ground is proposed

to be made, for three successive Sundays in the months of October

and November, or either of them."
" That on or before the 31st day of December immediately

])reccding the application for any bill for making a burial ground,

notice be given to the owner and occupier of every dwelling-house

situated within 300 yards of the boundary of the proposed burial

ground."

The standing orders of the lords also require that all

such notices respecting burial grounds shall set forth and

specify the limits within which any such cemetery or burial

ground is intended to be erected.* The lords further apply

to bills for burial grounds, the same orders in regard to

estiinat(;s and subscri])ti()n contracts, which are a})plicable

t<j bills of the second class, by the standing orders of both

houses, and which will be j)rcsently stated.*

Notices on
church doors.

Notice to

owners and oc-

cupiers of

houses.

Limits of

burial f^rounds

to be specified.

' Lords' S. O. No. -Mi. ^ Sec infra, p. 393.
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2. Orders specially relating to Bills of the Second Class.

Both houses require,

" That in cases of bills included in the second class, all notices Notices to con-

shall contain the names of the parishes, townships, townlands, and *"'" ''*^*"^'** of

extra-parochial places from, in, through, or into which the work is
'

intended to be made, maintained, varied, extended, or enlarged,

and shall state the time and place of deposit of the plans, sections,

and books of reference respectively, with the clerks of the peace,

parish clerks, schoolmasters, town clerks and postmasters, as the

case may be."

'

It is further required by the lords that all notices with Notice on doors

respect to the second class of bills, shall also be given at
",ouse!'""

the general quarter session of the peace for the county,

riding, or division in or through which the work shall be

made, &c., at Michaelmas or Ej)ij)hany preceding the

session of Parliament in which application is intended to

be made, by affixing notice on the door of the session

house. In bills relating to Scotland, instead of affixing i„ Scotland on

these notices on the door of the session house, they are to
Jj^'urchcs

'""^^''

be written or printed on paper and affixed to the church

door of the parish or parishes through which the work is

intended to be made, &c., for two Sundays in each of the

months of October and November preceding the intro-

duction of the bill.^

Besides these notices relating to bills of the second

class, plans of the intended works are ordered to be depo-

sited in particular places. By the standing orders of both

houses it is required,

" That a plan and duplicate, on a scale of not less than four
pij^,,,, ,;.j. ^^.j

inches to a mile, be deposited for public inspection at the office of clerk oftiie

(he clerk of the peace for every county, riding, or division in peace.

En-'land or Ireland, or in the office of tiic priiicijial sheriff clerk

of every county in Scotland, in or through which tlie work is pro-

posed to be made, maintained, varied, extended, or enlarged, on

or before the 30th day of November immediately preceding the

th

> Com. S. O. No.^22. Lords' S. O. No. 2-2:}.

- Lords' S. O. No. 2-23.
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Book of re-

ference.

Lands within

deviation to be

Oil plan.

Biiildiripis, I'cc.

on enlarged

scale.

SictioD.

<^l<rks of

fii iiidorsr

nicHinrial

plans, ice.

pe.icf

session of Parliament in which application for the hill shall be
made

;
which i)lans shall describe the line or situation of the

whole of the work, and the lands in or through which it is to be

made, maintained, varied, extended, or enlarged, or through
which every communication to or from the work shall be made,
together with a book of reference containing the names of the

owners or reputed owners, lessees or reputed lessees, and occupiers

of such lands respectively ; and in the case of bills relating to

turnpike roads, cuts, cansils, reservoirs, aqueducts, and railways,

a section and duplicate thereof, as hereinafter described, shall

likewise be deposited with such plan and duplicate."

" That where it is the intention of the parties to apply for

powers to make any lateral deviation from the line of the pro-

posed work, the limits of such deviation shall be defined upon the

plan, and all lands included within such limits shall be marked
thereon ; and that in all cases, excepting where the whole of such

l)lan shall be upon a scale of not less than a quarter of an inch to

every 100 feet, an additional plan of any building, yard, court-

yard, or land within the curtilage of any building, or of any
ground cultivated as a garden, either on the original line, or in-

cluded within tiie limits of the said deviation, shall be laid down
on the said plan or on the additional plan deposited therewith,

ujjon a scale of not less than a quarter of an inch to every 100

feet."

" That the section be drawn to the same horizontal scale as the

plan, and to a vertical scale of not less than one inch to every
100 feet, and shall show the surface of the ground marked on the

plan, and the intended level of the proposed work, and a datum
horizontal line, wliich shall be the same throughout the whole
length of the work, or any branch thereof respectively, and shall

be referred to some fixed point stated in writing on the section,

near either of the termini,"

The form in which the plans and sections are to be pre-

pared, is shown by exphmatory figures and drawings in the

standing orders pubHshed by both houses of ParHament.

Tt is also ordered,

" That the clerks of the peace or sheriflF clerks, or their respec-

tive deputies, do make a memorial in writing upon the j>lans,

sections, and books of reference so deposited with them, denoting

the time at which the same were lodged in their respective offices,

and do Jit all seasonable hours of the day permit any person to

view and examine one of the same, and to make copies or extracts

therefrom
;
and that one of the two plans and sections so depo-

sited, be sealed up, and retained in the possession of the clerk of
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the peace or sherift' clerk until culled for by onlcr of one of tlie

two houses of Parliament." '

'* That on or before the 31 st day of December, a copy of so Plan nnd sec-

much of the said plans and sections as relates to each parish in or tionwiHi purish

. . clerk C^C-

throufjh wliich the work is intended to be made, maintained, '

varied, extended, or enlarged, together with a book of reference

thereto, be deposited with the parish clerk of each such parish in

England, the schoolmaster of each such parish in Scotland (or in

royal burghs with the town-clerk), and the postmaster of the post-

town in or nearest to such parish in Ireland."*

Ill addition to the deposit of these plans, sections, books ^<>"^''' sta"«hng
' I ' '

onlcrs rlcpo-

of reference, &c., with clerks of the peace, &c., the lords sited with

require that copies of their standing orders concerning

such deposit shall be delivered to every clerk of the peace,

sheriff clerk, parish clerk, schoolmaster, postmaster, or

other person, at the same time with the plan or other

writing deposited with him.''

It is necessary, that on or before the 31st day of December, Time for dcpo-

a copy of the said plans, sections, and books of reference be depo-
p^^rameur

"^

sited in the office of the clerk of the Parliaments, in the House of

Lords, and in the Private Bill Office of the House of Commons.

Both houses order,

" That an estimate of the expense be made, and signed by the Estimate and

person making the same, and that a subscription lie entered into ^"|jj|:^^'j^'°"

under a contract, made as liereinafter described, to throe-fourths

the amount of the estimate."

" That in cases where tlie work is to be made by means of funds, When doolarn-

or out of money to be raised upon the credit of present surplus
^J)'/,'^,"|^,^'^.|',''f,,r

revenue, under the control of directors, trustees, or commissioners, s„i,s<.npiiori

as the case may be, of any existing public work, a declaration contract,

stating those facts, and setting forth tlie nature of such control,

and the nature and amount of such funds or surjjlus revenue, and

given under the common seal of the company, or under the hnnd

of some authorized officer of such directors, trustees, or commis-

sioners, may be substituted in lieu of the subscription contract,

and in addition to the estimate of the expense."

" That in cases where the work is to be made out of money to w]icn declara-

be raised upon the security of the rates, duties, or revenue to be tion .....1 . ..ti-

created by or to arise under any l)ill, under which no private or
"fVi,j!/n,a'v''J!^

personal pecuniary profit or advantage is to be derived, a declara- siihstitntcdYor

siiiliscriptioii

c mtruct.
» See Act 1 Vict. c. 83. = See ib ' LonJs' S. <>. \-. '^-iO {V2).
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Contract to

contain chris-

tiaxi and sur-

names of par-

ties.

One-tenth part

of amount sub-

scribed to be

deposited, and
three-fourths

in number of

subscribers to

pay up their

deposit.

Contract not

valid unless en-

tered into sub-

sequent to close

of previous

session.

Copies of sub-

scription con-

tract, or of de-

claration, &c. to

be printed, and
delivered in

Vote Office, and
Parliament

Office.

tion stating those facts, and setting forth the means by which

funds are to be obtained for executing the work, and signed by
the party or agent soliciting the bill, together with an estimate of

the probable amount of such rates, duties, or revenue, signed by
the person making the same, may be substituted in lieu of the

subscription contract, and in addition to the estimate of the

expense."

" That every subscription contract contain the christian and

surnames, description, and place of abode of every subscriber ; his

signature to the amount of his subscription, with the amount

which he has paid up ; and the name of the party witnessing such

signature, and the date of the same respectively."

In the commons it is ordered,

" That previous to the presentation of a petition for a bill, a

sum equal to one-tenth part of the amount subscribed shall be

deposited with the Court of Chancery in England, if the work is

intended to be done in England, or with the Court of Chancery in

England or the Court of Exchequer in Scotland,' if such work is

intended to be done in Scotland, and with the Court of Chancery

in Ireland, if such work is intended to be done in Ireland; and

that not less than three-fourths in number of the subscribers shall

pay up their shares of such deposit."

The standing orders of the lords require only a twentieth

part of the subscription to be deposited in this manner, and

allow the deposit to be made at any time prior to the proof

of compliance before the standing orders' committee.

" That no subscription contract shall be valid unless it be entered

into subsequent to the close of the session of Parliament previous

to that in which application is made for leave to bring in the bill

to which it relates, and unless the parties subscribing to it bind

themselves, their heirs, executors, and administrators, for the

payment of the money so subscribed."

It is further required, that previous to the presentation of a peti-

tion for a bill in the House of Commons, and before the second

reading of the bill in the lords, copies of the subscription contract,

with the names of the subscribers arranged in alphabetical order,

and the amount of the deposit respectively paid up by each such

subscriber ; or where a declaration and estimate of the probable

amount of rates and duties are substituted in lieu of a subscription

contract, copies of such declaration or of such declaration and
estimate be j)rinted at the expense of the promoters of the bill, and
be delivered in tlie lords at the office of the clerk of tlje Parlia-

ments, and in the commons at the Vote Office, for the use of the

members.
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CctSjCan'als,
&;c.

Diverting

water from an
existing cut,&c.

into an in-

" That previous to the presentation of a petition for a hill Notice to

wherehy any part of a work authorized hy any former Act is in- owners, &c.

tended to he relinquished, notice in writinj^ of such hill he given
^^oallrllw any*

to the owners or reputed owners and occupiers of the lands in jmblic worlc.

which the part of the said work intended to he tlierehy relin-

quished is situate."

It is ordered by both houses,

" That in all cases where it is proposed to divert into any in-

tended cut, canal, reservoir, aqueduct, or navigation, or into any

intended variation, extension, or enlargement thereof respectively,

any water from any existing cut, canal, reservoir, aqueduct, or tended cut.

navigation, whether directly or derivatively, and whether under

any agreement with the proprietors thereof or otherwise, the

notices shall contain the name of every such existing cut, canal,

reservoir, aqueduct, or navigation, the waters supplying which, hy

virtue of any Act of Parliament, will either directly or deriva-

tively flow or proceed into any such intended cut, canal, reservoir,

aqueduct, or navigation, or into any intended variation, extension,

or enlargement thereof."

'

" That in all cases where it is proposed to make, vary, extend, pian to de-

or enlarge any cut, canal, reservoir, aqueduct, or navigation, the scribe brooks,

plan shall descrihe the hrooks and streams to he directly diverted
y^^j^j_

^

into such intended cut, canal, reservoir, aqueduct, or navigation,

or into any variation, extension, or enlargement thereof respec-

tively, for supplying the same with water; it shall also exhihit

the height of tiie several embankments, and the depth of the

several cuttings respectively, on a scale specified thereon ; and in

cases of bills for improving the navigation of any river, there shall

be a section which shall specify the levels of both banks of such

river; and where any alteration is intended to be made therein, it

shall describe the same by feet and inches."* Kaimvat.s.
" That in all cases where it is proposed to make, vary, extend, pim, of railway

or enlaro-e any railway, the plan shall exhibit thereon the height to sliow em-
°

, , , . 1 .1 1 xi r *i 1 i-t- banknients and
of the several embankments, and the depth of the several cuttings

^.yj_t.jjj.,g_

respectively, on a scale specified thereon."

Line of railway

" That in every section of a railway, the line marked thereon on section to

shall correspond with the upper surface of the rails." correspond
^ ^* with upi)cr sur-

face of rails.

" That a vertical measure from the datum line to the line of the vertical mea-

railway shall be marked in feet and inches at each change of the sures to be

gradient or inclination, and that the ])roportion or rate of inclina-
"Ji!^''^''^^^"/

tiou between each such change shall also be marked." .'radreut.

' Lords' S. O. No. 22o. Com. S. O. No. 37. - Ibid.
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lIoiKlit of rail- " Thtit tlie heisr^it of the railway over or under the surface of
w.iy, over or every turnpike road, public carriage road, navigable river, canal,

to be marked at ^^ railway, or junction with a railway, shall be marked in figures

every crossing at every crossing thereof; and if there shall be no such crossing in

of a road, &c. every half mile, then the height over or under the surface of the

ground shall be marked once in that space ; and if any alteration

in the present level or rate of inclination of anj^ turnpike road,

carriage road, or railway be intended, then the same shall be stated

on the said section."

Tunnelling and " That where tunnelling as a substitute for open cutting, or.
arc iw.ij o e

arching as a substitute for solid embankment, be intended, the

same shall be marked both on the plan and section."

'

3. Orders specially/ relating to Bills of the Third Class.

The standing orders of the commons require,

Documents to " That as respects all bills of the third class, for the incorpora-
be (lep'jsited in tJQu of joint stock companies, or proposed companies for carrying
Private Bill ^ i i • c c ^

^^^^^,
on any trade or business, or tor conterring ujion sucii companies

the power of suing and being sued, there be deposited in the

Private Bill Office, previous to the presentation of the petition for

the bill, a copy of the deed or agreement of partnership (if any)

under which the company or proposed company is acting, or of

the subscription contract (if any), together with a declaration in

writing, stating the following matters:

" 1. The i)resent and proposed amount of the capital of the

company.
" 2. The number of shares, and the amount of each share.

" 3. The number of shares subscribed for.

" 4. The amount of subscriptions paid up.

" 5. The names, residences, and descriptions of the share-

holders or subscribers (so far as the same can be made out),

and of the actual or provisional directors, treasurers, secreta-

ries, or other officer, if any.

"And such documents shall be verified by the signature of some

authorized officer of the company or proposed company (if any),

and by some resjionsible partj^ i)romoting the l)ill."

Letters patent. And, " That in cases of bills for confirming or prolonging the
Niiiiie of inven- terms of letters patent, each notice shall have prefixed to it in
ion o )( pre-

c^pj^al letters the name bv which the invention is usually distin-
hxeil in rapi- \ ... . .

tals to notice, guished, and shall contain a distinct description of the invention

for which such letters patent have been obtained, and also an

account of the term of tiieir duration."

' All tlie proper figures are given in the Appendix to the Standing Orders

published by botli houses.
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CHAPTER XXVI.

COURSE OF PROCEEDINGS UPON PRIVATE BILLS INTllODUCED

INTO THE HOUSE OF COMMONS ; WITH THE RULES, ORDERS,

AND PRACTICE APPLICABLE TO EACH STAGE OF SUCH

BILLS IN SUCCESSION, AND TO PARTICULAR CLASSES OF

BILLS.

All these preliminary conditions, as required ])y the Tiic three

standing orders of both houses, liaving- been explained, it
va'ti;*hn[s palV

will now be supposed that all the bills contained in the '"f? t'""L'ugii the
' ' commons.

three classes enumerated in the last chapter,^ are lirst

solicited in the House of Commons ; where their progress

may be followed, step by step, precisely in the order in

which particular rules must be observed by the parties, or

enforced by the house or its officers.

But this statement of the various forms of procedure

in passing private bills, must be introduced by a few

observations explanatory of the general conduct of private

business in the House of Commons.

I. Every private bill or petition is solicited by an agent, Parliamentary

upon whom various duties and responsibilities are imposed °

by the orders of the house. The rules laid down by the

speaker, by authority of the house, in 1837, are to the

following effect

:

1. " Every agent conducting proceedings in Parliament before Personally re-

the House of Commons, sliall be personally responsible to the sponsible,

house and to the speaker for the observance of the rules, orders,

and practice of Parliament, and rules prescribed by tlie speaker,

and also for the payment of all fees and charges."

2. " No person shall be allowed to act as an agent until he has Declaration

subscribed a declaration before one of the clerks in the Private and registry.

Bill Office, engaging to observe and obey all the rules of tlie house,

' Supra, p. 388.



398 PAKLIAME.VTARY A0EXT9.

and to pay all fees ami charges when demanded. [lie shall al.«o

enter into a recognizance (if hereafter required) in 500 Z., condi-

tioned to observe this declaration.] ' He shall then be registered

in a book to be kept in tlie Private Bill Office, and shall be entitled

to act as a parliamentary agent, nithout the payment of any fee

upon the declaration, bond, or registry."

Form. 3. " The declaration, &c. shall be in such form as the speaker

may from time to time direct."

Appearance to 4. « ]^o notice shall be received in the Private Bill Office, for
et'iicrc upon

a^y ppQpggjjng iipon a petition for a bill, or upon a bill brought

from the lords (after such bill has been read a first time), until an

appearance to act as the parliamentary agent upon tlie same shall

have been entered in the Private Bill Office; in which appearance

shall also be specified the name of the solicitor (if any) for such

petition or bill."

Appearance on 5. " That before any i)arty shall be allowed to appear or be
petitions

heard upon any petition against a bill, an appearance to act as the

agent upon the same shall be entered in the Private Bill Office ; in

which appearance shall also be specified the name of the solicitor

and of the counsel who appear in support of any such petition (if

any be then engaged), and a certificate of such appearance shall be

delivered to th(^ parliamentary agent, to be produced to the com-
mittee clerk."

A fre>li appear- G. " In case the agent for any petition or bill shall be displaced
ame 011 change j^, ^.jjg solicitor, or shall decline to act, his responsibility shall
of agent. ....

cease upon a notice being given in the Private Bill Office ; and a

fresh appearance shall be entered upon such petition or bill."

Speaker may 7. "Any agent who shall wilfully act in violation of the rules

}'J"j"
1.*

**" and practice of Parliament, or any rules to be prescribed by the

practising. speaker, or who shall wilfully misconduct himself in prosecuting

any proceedings before Parliament, shall be liable to an absolute

or temporary prohiljition to practise as a parliamentary agent, at

tlie pleasure of the speaker
;
provided that upon the application

of such agent, the speaker shall state in writing the grounds for

such prohibition."

'

.?rfii'!'^^

°'^
'^'^^ name, description, and place of residence of the

jiarliamcntary agent in town, and of the agent in the

country (if any) soHciting a bill, are entered in the "private

Ijill register," in the Private Bill Office, which is open to

public inspection.^

' But this recognizance has not been requireJ.

» Pari. Paper, No. 88, of 18.37. 3 Com. S. 0. No. 12G.

'enta.
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Besides these regulations, there arc certain disqnaUfica- MowIkts mny

tions for parliamentary agency. It was declared by a reso- ""^ ^'^ a^'cnts.

lution of the house, 2Gth February 1830, non. con.,

" Tliat it is contrary to the law and usage of Parliament tliat

any nieinber of this house should be permitted to engage, either

by himself or any partner, in the management of private bills,

before this or the other house of Parliament, for pecuniary

reward." '

And in compliance with the recommendation of a select Nor ofTicers of

committee on House of Commons offices in 1835, no offi-

cer or clerk belonging to the establishment is allowed to

transact private business before the house, for his emolu-

ment or advantage, either directly or indirectly.'^

II. It has been stated elsewhere,"^ that the public business Notices of pri-

• vfitc 1)tisincss

for each day is set down in the Order Book, either as notices i,o„ „-,vcn^
'

of motions or orders of the day ; but the notices in relation

to private business are not given by a member, nor entered

in the Order Book ; but are required to be delivered at the

Private Bill Office, at specified times, by the agents soli-

citing the bills. These notices will each be described in

their proper places; but one rule applies to all of them

alike ; they must be delivered before six o'clock in the

evening of any day on which the house is sitting, and

before two o'clock on any day when the house is not

sitting; and after the house has adjourned, no notice may

be given for the first day on which it shall sit again."*

All notices are open to inspection in the Private Bill ami imitlishcd.

Office ; but for the sake of greater publicity and conveni-

ence, they are also printed in the Votes; and members and

parties interested are thus as well acquainted with the pri-

vate business set down for each sitting, as with the public

notices and orders of the day. Notices given on Saturday

are published and regidarly delivered to members on Mon-

day morning.

> 85 Com. J. 107. = Pari. Rcp. No. GOO, of 1830, p. 17.

» Siiprn, pp. 108. lOi). 277. • Com. S. O. No. 1-17.
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Time for pri-

vate busiiiesa.

Conduct of

bills by mem-
bers.

« Private bill

rcu is ter."

III. Tlie time set apart for the consideration of all mat-

teis relating to private bills, is between four and five in the

afternoon, immediately after the meeting of the house; but

private petitions are often received late at night, when the

other business is concluded. There is a *' private business

list" on the table of the house every afternoon, a quarter

of an hour before the time appointed for INIr. Speaker to

take the chair; upon which members should have their

names entered, if they have charge of any private petition

or bill ; and their names will be called by Mr. Speaker, in

the order in which they appear on the list.

Every form and proceeding out of the house in con-

ducting a bill is managed by a parliamentary agent, or by

officers of the house ; but within the house no order can

be obtained, but by a motion made by a member, and a

question proposed and put in the usual manner from the

chair. One or two members are generally requested by

their constituents, or by the parties, to undertake the

charge of a bill ; they receive notice from the agents

when they will be required to make particular motions;

and they attend in their places, at the proper time, for

that purpose.

IV. Every vote of the house upon a private bill is entered

on the " Votes and Proceedings," and Journals, and there

is also kept in the Private Bill Office a register, in which

are recorded all the proceedings, from the petition to the

passing of the bill. The entries in this register " specify

briefly each day's proceeding in the house, or in any com-

mittee to which the bill or petition may be referred ; the

day and hour on \\ hich the committee is appointed to sit

;

the day and hour to which such committee may be ad-

journed, and the name of the committee clerk." ^ This

book is open to public inspection daily, between the hours

of eleven and six. As every proceeding is entered under

name of the particular bill to which it refers, it can be

' Com. S. O. No. I -JO.
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1

immediately referred to, and the exact state of the hill

discovered at a glance.

After these explanations, the j)roceedings in the house

may be described without interruption, precisely in the

order in which they usually occur.

When all the prehminary conditions have been-fulfilled. Petition fori.iii.

the application for the bill is made by a petition to the

house, which must be signed by the parties, or some of

them, who are suitors for the bill; and the receipt of all

documents required by the standing orders to be deposited

in the Private Bill Office, ought to be acknowledged by one

of the clerks in that office, upon the petition, before it is

presented ;

' and the agent should not neglect to take the

petition and obtain the proper form of receipt, before he

gives it to a member to present. The standing orders of Bill ann.xfd.

the commons require that a printed copy of the proposed

bill shall be annexed to the petition,'-^ and deposited in the

Private Bill Office on the day on which the petition is

presented
; and that the bill shall there be open to the

inspection of all parties.'^

All petitions for private bills are ordered to be presented Time limitrd for

within 21 days after the first Friday in every session of
'"^*''"""f''-

Parliament;^ and no petition will be received after that

time, except by special leave of the house. In order to

obtain this permission, a petition must be presented, pray-

ing for leave to present a petition for the bill, and stating petitions for

peculiar circumstances, which account for the delay, and •"i^s'"'""^^"'
' - ' petitions.

justify the application for a de])arture from the standing

orders. This petition is referred by the house to the

committee on standing orders; and if their report be

favourable to the application, leave is given to present the

petition.

There is an express standing order, that no private bill niil? to he

shall be brought in otherwise than upon jietition;^ and pntiTlon.'""

• Com. S. O. No. 1-27. = lb. Xo. 101.

» II). No. 128. * 111. No. 102. ^ II). No. 101.

U U
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bills which have proceeded as public bills, have sometimes

been withdrawn, on notice being taken that they were pri-

vate bills, and ought to have been brought in on petition.^

But bills of a private nature have occasionally been brought

in without the form of a petition ; their further progress,

however, is subject to all the regulations prescribed for

the conduct of private bills ; to the proof of notices and

other precedent conditions ; and to the payment of fees.

They are generally bills for carrying out public works in

which the Government is concerned ; as, for example, the

Lagan Navigation Bills, in 1841 and 1842 ; and the

Knightsbridge and Kensington Openings Bill, in 1842.

Additional pro- jf^ after a petition has been presented, additional provi-
visidU. ... .

sion should be desired to be made in the bill, a petition

for that purpose should be presented, with the proposed

clauses annexed, in the same manner as the bill w^as

attached to the original petition."^

Committee on All petitions for private bills, and for additional provi-
petitioiiS for . p i i i i i ,

bills. sion, are reterred by the house to the select comnuttee on

petitions for private bills, which is appointed at the com-

mencement of each session. It consists of 42 members,

five of whom are a quorum in opposed cases, and three in

unopposed cases. To facilitate its proceedings, it may
divide itself into sub-committees, each consisting of not

less than seven meml)ers ; by one of which, every petition

for a bill is undertaken, instead of by the whole com-

mittee.

When Bub- Before a sub-committee can consider a petition for a

'^ef NotS '^•"' *'^e agent for the l)ill must give 10 clear days' notice,

in writing, in the Private Bill Office, of the meeting of the

sub-committee, and one clear day's notice in the case of

a petition for additional piovision ; and these notices must

be given after the presentation of the petition. In Scotch

or Irish petitions, a sub-connnittee may not sit until 15

clear days after the petition has been presented. If the

' 80 Com. J. 48R. 490, 491. 2 Co,„ g q j^^ jq^
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first meeting be postponed, one clear day's notice, in writ-

ing-, of" the postponement, must be given in the Private

Bill Office, by the agent for the bill.'

It is the duty of these sub-committees to recjuire proof Tinir dnticn.

of compliance with the standing orders, which are to be

observed before application is made for a bill. - If par-

ties opposing a bill present a petition to the house three

clear days before the first meeting of the sub-committee, Petitions com-,..,, ,. ,
, ,

' plaining of iion-
complammg that the standmg orders have not been com- compliance

plied with, the petition is referred to the committee, and ^^',1''
.^*""^'"^

the parties are at liberty to appear and be heard, by them-

selves, their agents, and witnesses, provided the matter

complained of be specifically stated in their petition.^ But

it has been ruled, that the word " agents" signifies parlia-

mentary agents, who have complied with the conditions

imposed by the house : and a solicitor who has not entered

an appearance, will not be entitled to be heard by the

committee."'

In bills relating to England, the having duly affixed to Proof of no-

tiCGS &c.
the church doors the requisite notices, may be proved by England,

the production of affidavits sworn before any justices in

petty sessions for the division within which the churches

are situated."* The signatures ofthe justices must be proved,

and it must be shown that they are justices for the division.

In the case of bills concerning Scotland compliance with Scotlami.

the standing orders may be proved by affidavits sworn

before any sheriff-depute or his substitute, whose certificate

' " But notice of the meeting of a sub-committee on any petition or bill is

not to be taken at the Private Bill Office, before the petition or bill has been

referred to the committee on petitions for private bills, as shall appear by an

entry in the Votes and Proceedings, or by a certificate from one of the clerks

employed in making up the Votes and Proceedings, if it he desired to give

such notice on the day when such petition or bill has been so referred." (By

order of the clerk of the house.)

2 Com. S. O. No. 9.

' Case of Sir R. Harland, 1844. See his petition, Votes, p. 2G7, end Hans.

Debates, March 5th.

* Com. S. O No. 10.
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Ireland.

Report on
petition.

Standing
orders com-
mittee.

Report.

Leave to pro-
ceed.

is admitted as evidence of proof having been made.' But

if the committee should not be satisfied with this proof

alone, they may require further evidence. When bills relate

to Ireland, compliance may be proved by affidavits sworn

before any judge or assistant barrister in that country,

unless the committee require further evidence.^

Wlien the sub-committee have satisfied themselves that

the standing orders have been complied with, or that com-

pHance has failed in being proved, or that there are no

standing orders applicable to the bill, they report to the

house their decision, with the facts upon which it is

founded, and any special circumstances connected with

the case.^ If the standing orders have been complied with,

leave is given to bring in the bill, and two or three mem-

bers, to whose charge it has been entrusted, are ordered

to prepare and bring it in ; but if not, the report of the

sub-committee is referred to the " select committee on

standino- orders."

This committee is appointed at the commencement of

every session, and consists of eleven members, including

the chairmen of the committee,'' and of the sub-committees

on petitions for private bills, of whom five are a quorum.

It is their office to determine and report to the house

whether the standing orders, which appear by the report

of the sub-committee not to have been complied with,

ought or ought not to be dispensed with ; and whether, in

their opinion, the parties should be permitted to proceed

with their bill, or any part of it ; and if so, under what

conditions (if any): ^ as, for example, after affixing notices,

publishing advertisements, or lodging plans, when such

conditions seem to be proper.

If the standing orders committee report that indulgence

should be granted to the promoters of the bill, they are

' Com. S. O. No. 11. a lb. No. 12. ^ iij_ ^o. 13.

* Tlie chairman of the committee on petitions is also cliairman of one of

the 8ul)-committee.s.

Com. S. O. No. 4G.
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allowed to proceed either at once, or after complying with

the necessary conditions, according- to the report of the

committee. To give effect to this permission, the proj)('r

form to be observed, is for a member to move that the

report be read, and then that leave be given to bring in

the bill ; and the compliance with the orders for giving

notices, &c. must afterwards be proved before the com-

mittee on the bill. If, on the contrary, the committee Btanding orders
•^

.
not to be (lis-

report that the standing orders ought not to be dispensed pensed with.

with, their decision is generally fatal to the bill, although

no reasons are ever assigned for their determination. It is

true, that their report is not conclusive, and cannot pre-

clude the house from giving a more favourable considera-

tion to the case : but although there are a few precedents,

in which, under peculiar circumstances, parties have still

been permitted to proceed,' attempts are rarely made to

disturb the decision of the committee.'^ But in order to

leave the question open, the house agree only to those

reports from the standing orders committee which are

favourable to the progress of bills, and pass no opinion

upon the unfavourable reports, which are merely ordered

to lie upon the table.

If the promoters of the bill still entertain hopes that the Petitions for

, 111 11 •
I

!• leave to pro-
iiouse may be mducecl to relax tlie staiutnig orders, or it cpg^,

there be special circumstances, such as the consent of all

parties, or the urgent necessity of the bill being passed in

the present session, they should present a petition to the

house, praying for leave to bring in a bill, and stating fully

the grounds of their application. The case is thus brought

under the immediate consideration of the house ; but it must

be of a very peculiar nature to obtain indulgence, as the

house place confidence in the standing orders committee,

and entrust them with full discretion to suggest the enforce-

ment or relaxation of the standing orders ; and the parties

have already stated their case before that committee.

» 87 Com. J. 1()3. 88 lb. 184. 80 Ih . 1 -'-i . • Atmospheric Railway Bill, 1844.

D U 3
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Kill preseuted. When leave has been obtained to bring in a private bill,

it may be presented on the next or any following day ; or

on the same day in urgent cases.^ It must be printed on

paper of a folio size (as determined by the speaker), with a

cover of parchment attached to it, upon which the title is

written. The short title of the bill, as first entered in the

Votes, is given in accordance with its subject matter, and

distinguishes the bill in all future proceedings.^ It may not

be changed either by the parties or by committees, unless

by special order of the house.

Rates and tolls, The proposed amount of all rates, tolls, fines, forfeitures,

or penalties, or other matters, which must be settled in com-

mittee, are ordered to he inserted in italics, in the printed bill.

These were formerly left as blanks, and are still technically

regarded by the house as blanks to be filled up by the com-

mittee on the bill ; but it is more convenient that the par-

ticular amounts intended to be proposed should be known

at the same time as the other provisions of the bill.

First reading. The bill may be read a first time immediately after it is

presented ; but this cannot be done unless printed copies of

Copies of bill the bill have previously been deUvered to the doorkeepers

doorkeepers. J" ^^^ lobby of the house, for the use of members.^' This

order is easily complied with, as the bill must be presented

in a printed form. The only exception to the rule requir-

ing the delivery of printed copies before the first reading,

is in the case of name and naturalization bills, which are

generally sent from the lords.

To I'ui.iif Bill Eight copies, also, must be delivered at the Public Bill

Office, when the bill is presented to the house ; and after-

wards, a copy of an amended breviate of every private

bill.'

AikI to Private It must likewise be borne in mind, that one copy of

every private bill, and two copies of the printed breviate,

and two copies of the amended breviate and amended bill,

' Votes 1B44, p. 4(W, 4fi4. - Coin. S. O. N 107.

' lb. No. 109. ' By speaker's order.

Office.

Bill ()fti(
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are to be sent to the Private Bill Office, (or the use of the

Board of Trade.

^

Care must also be taken to advance the bill through its Time limited

preparatory stages ; for a day is named by the house, at fZ!'"^^^

"'*"^"

the beginning of the session, after which no private bill

may be read a first time. This day is generally about

seven weeks from the first day of the session.

Between the first and second reading an interval ,of Proceedings

three clear days must elapse, and the agent for the bill is
JeajiSg.'''"'"''

required to give three clear days notice in writing, at the

Private Bill Office, of the day proposed for the second

reading. Meanwhile the bill is in the custody of the Pri- Bill examined

vate Bill Office, where it is examined, as to its conformity office.

with the rules and standing orders of the house. If not in

due form, the examining clerk specifies on the bill the

nature of the irregularities wherever they occur. If the Withdrawn if

bill be improperly drawn, or at variance with the standing

orders, or the order of leave ; the order for the first reading

is discharged, the bill is withdrawn, and leave is given to

present another.'^

The House of Commons will not allow peers to be Peers' names,

concerned in the levy of any charge upon the people
;

and if they be named in a private bill, for that purpose,

their names are struck out. In particular cases such names

Iiave escaped detection ; but by the present practice,

" The clerks in the Private Bill Office are particularly directed

to take care, that in the examination of all private bills, levying

any rates, tolls, or duties on the subject, peers of Parliament,

peers of Scotland, or peers of Ireland, are not to be inserted

therein, either as trustees, commissioners, or proprietors of any

company." ^

No private bill may be read a second time until after infcrval be-

tween n(

and srcc

reading.

the expiration of two calendar niontlis from the day on
J^^^^ s.coud

' By speaker's order.

2 77 Com. J. 116. 79 lb. 229. 82 lb. 325. 348. 90 lb. 411. 92 Il».

254. 425. Votes 1844, p. C40.

15y speaker's order, 24 .Marcli 1840.

D D 4



408 COMMITMENT OF PR1\ ATl^: BILLS.

Breviates.

Exceptions.

Payment of

fees.

Second readin;;

('ommitment.

f'ommittee of

selection.

which the last notice was given in the newspaper.' Ano-

ther requirement must also have been complied with. A
breviate of every private bill is prepared under the direc-

tion of the speaker, by Mr. Speaker's counsel, containing

a statement of the object of the bill and a summary of its

proposed enactments ; and it is to point out any variation

from the general law which may be effected by the bill."^

This breviate must have been laid upon the table, and

printed three clear days before the second reading.^ There

is an exception to these rules in the case of divorce, name,

naturalization, and estate bills, brought from the lords, and

not relating to Crown, church, or corporation property, or

property held in trust for public or charitable purposes.

It is also an order of the house, " That no private bill

or clause for the particular interest or benefit of any per-

son or persons, county or counties, corporation or corpo-

rations, or body or bodies of people, be read a second

time, unless fees be paid for the same." ^

The second reading is like the same stage in other bills,

and in agreeing to it the house aifirm the general principle

and expediency of the measure. It is the first occasion

on which it is brought before the house otherwise than

pro forma, or in connexion with the standing orders ; and

if the l)ill be opposed, upon its principle, it is the proper

time for attemjjting its defeat. If the second reading be

deferred for three or six months, or the bill rejected, no

new bill for the same object, can be offered until the

next session.'

When a private bill has been read a second time, it is

immediately committed, and referred to the " comiuittee

of selection." This committee is appointed, like the other

standing committees connected with private bills, at the

commencement of every session, and consists of the chair-

man of the standing orders committee, and the chairmen

' Com. S (). No. 11 -J.

' lb. No. 1 l.j.

lb. No. 113. II). No. 114.

Sec stqirti, \i. 180.
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of the committee and of the sub-committees on petitions

for private bills, three of whom are a quorum.

To the conniiittee of selection the house deleoate the

power of appointing committees on private bills, subject to

particular rules. In the first place, different regulations Unopposed

apply to opposed and to unopposed bills. The former are

referred by the committee of selection to the chairman of

the committee of ways and means, together with the mem-
bers who had been ordered to prepare and bring in the

bills
; or in the case of lords' bills, together with two

members named by the committee of selection. The latter

are appointed in a manner that will be presently described
;

but it must here be explained, that every bill is considered

as unopposed, where no petition has been presented in

which the petitioners pray to be heard by themselves,

their counsel, or agents ; unless the chairman of ways and Opposed bills,

means has reported to the house that a bill referred to

him should be treated as an opposed bill. And although

a longer time is allowed ' by the standing orders, the oppo-
p^.{ition

nents of a bill should present their petition as soon after against,

the second reading as })ossible, in order that the bill may

be referred to the proper tribunal for hearing their case.

The appointment of committees on opposed bills is con- ^ ker's lists

ducted in this manner :
" Lists tor connnittees on ju-ivate <""'' committees,

bills," are prepared by the speaker, by which the members

for counties, cities, and boroughs are classified, according

to the local position of the places which they represent.

For examj)le, the committee list for the county of Bedford

is composed of the members for that county, and for the

adjacent counties of Buckingham, Herts, Northampton,

Notts, Cambridge, and Huntingdon ; and for the towns ot

Bedford and Huntingdon. Upon this principle of division,

each county has a list assigned to it, consisting generally

of about 20 members, whose constituents are supposed to

have a local interest in all bills relating to that particular

' See infra, \: 413.
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county. Wales is, in the same manner, divided into two

lists, the one for North and the other for South Wales.

Scotland is likewise divided into two lists; and Ireland

into four, being one for each j)rovince. These lists are

published by the house for the information of all parties

concerned.

Selected mem- The committee of selection refer every opposed bill
bcrs.

(except bills for competing lines of railway, which will be

presently noticed) to the speaker's list of that county or

division of a county to w^hich the bill specially relates, and

to such number of members, not locally interested in the

bill, as the circumstances of the case shall in theirjudgment

require.^ The committee are also to direct in each case,

what number of the members, selected and added to the

speaker's list by them, shall be a quorum of such members.''*

Members added When the name of any member has been added, he is

by tlie bouse.
i i i

•
i i i

• p i •

served by the committee clerk with notice ol his nomina-

tion as soon as possible, and of the time at which the

committee on the bill is appointed to meet. In special

cases other members have also been added by the house,

to those nominated by the committee of selection.^ Where

a bill, from its character, cannot be referred to any list,

it is referred by the committee of selection to certain

members specially nominated.^

First meeting The Committee of selection appoint the time for the first
ofcniliniittccon n ^ 1 1 -11 I 11
bill, appointed, meeting oi the committee on the bill; but seven clear days

are required by the standing orders to intervene between

the second reading and its first sitting.' In special cases,

however, the house sometimes give leave to a committee to

sit and proceed on an earlier day than that authorized by

Notices. the standing orders." If no such permission be granted,

the agent for the bill must give seven clear days' notice

' Com. S. O. No. 50. ^ j,, ]y„ ^j

' Edinburgh and Glasgow Railway, ITtli March 1842; [il Com. J. 125.

North Kritish Uailway, 1844 ; Votes, p. 41 K. lb. 75G. 771.

* Towushend Peerage Bill, 1843. * Com. S. O. Nos. 117. 134.

« 91 Com. J. 718. 7711, &c.
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ill writino" of its first meeting, in the Private Bill OHice;

or all proceedings of the committee will be void. Wlu'ii

the agent gives this notice, he must at the same time

deposit in the Private Bill Office a filled-up bill signed

by himself, as proposed to be submitted to the committee :

and all parties are entitled to obtain a copy of the filled-

up bill, upon payment of the charges for making out the

amendments.^

If it should be advisable to postpone the first meeting of Postponement

•
1 1

i)f first meeting.
the committee, after a day has been appointed, the agent

must give one clear day's notice of the postponement in

writing, countersigned by a committee clerk, and deliver

it in the Private Bill Office."^ But the agent cannot effect

this postponement without the sanction of the committee

of selection.^

The appointment, constitution, and proceedings of com- Committees on

1-11 I - 1 -ii -A. opposed bills,

mittees on private bills are regulated with a view to

secure impartiality and due attention to the interests of all

parties. The members on the speaker's list represent the

interests of their constituents, and are acknowledged to

have a local interest ; but the members selected by the

committee of selection are unconnected with the places to

which the bills relate, and are intended to counteract any

bias which may be supposed to exist on the part of those

locally interested.

Before any member is entitled to attend and vote in the Attendance of

1 . 11- 1 , • 11 • 1 <• xi nil inl)iT9.

committee, he is obliged to sign a declaration. It on the ,^ ,'
.

Declarution.

speaker's list, he declares that he " will never vote on any

question which may arise, without having duly heard and

attended to the evidence relating thereto." If a selected

member, he makes the same declaration in regard to his

attendance, and also declares " that his constituents have

no local interest, and that he has no personal interest in

the bill."^ The proper form of declaration is to be obtained

' Com. S O. No. 1.36. - lb. No. 137. * lb. No. ofi.

* lb. No. 58. Should he ai'tcrwards discover that he is interested, he may

be discharged.
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Wlien to be

signed.

Quorum.

ProcRMliiiffs

commented.

Chairman ap-

jtuintcd.

His dutieu.

from the committee clerk attending the committee, either

in the committee clerks' office or in the committee-room,

before the first sitting of the committee. When signed

by the member, it must be returned to the clerk before the

door is locked, for the appointment of the chairman. If

this be neglected, or if a member having properly signed

and delivered his declaration, should not be present at the

appointment of the chairman, he cannot afterwards attend

and vote in the committee.'

Five members are the (juorum of every committee on an

opposed private bill, including the quorum of selected mem-
bers as determined in each case by the committee of selec-

tion : and without this number no committee may proceed

to business, or continue their inquiry or deliberations. Not

only nmst there always be a quorum of the whole com-

mittee, but there must be present also the quorum of

selected members. Thus if more than five members were

present altogether, but only one selected member when

three were the quorum, the proceedings of the committee

would be suspended.

At the expiration of 10 minutes after the time appointed

for the first meeting of the committee, if the proper quorum

be present, the clerk directs the messenger in attendance

on the committee, to clear tlie room of strangers, and to

lock the door of the connnittee room ; and the members

then present proceed to appoint the cliairman, who must

be one of the selected members?'

In addition to the ordinary duties of a cliairman in

presiding over a committee, he is specially directed by

the standing orders to observe that tlierc is always present

a qiionun of selected nieml^crs ; and to suspend the pro-

ceedings of the committee, when the proper number are

not in attendance. If, on the expiration of an hour from

' In the (ireenock Harbour Committee, 1843, two members having gained

ailmittance after the door had been locked, but before the appointment of the

chairman, were held to be disiiualified.

- Com. S. O. No. (i-'.
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the time fixed for the meeting of the committee, or from

the time at which he has suspended their proceedings, a

quorum shoukl not be present ; lie is obhged to adjourn

the committee, and to report the circumstances to the

house. The adjournment may not exceed two clear days,

or until the next meeting of the house.'

If, after the formation of the committee, a quorum of Abspnoe of

1 -111 T ,
muiiiliers.

members required by the standing orders, cannot attend,

by reason of illness, deaths, or ap])ointments to election

committees, the chairman reports the circumstances to

the house. It is usual in such cases for the house to give

leave to the committee to sit and proceed, with a smaller

general quorum, or a smaller quorum of selected members,

as the case may be."^

These regulations apply to committees on all opposed C"°"nittecs on

private bills, except for competing lines of railway. The pefing lines of

latter are now ^ specially constituted, and consist of five

members only, nominated by the conuiiittee of selection

;

who sign a declaration that their constituents have no

local interest, and that they themselves have no personal

interest in the bills ; and that they will not vote on any

question, without having duly heard and attended to the

evidence. Of these five members, three are a quorum.

It is usual for the house to refer to the committee Petitiona

all petitions, in which the petitioners pray to be heard
"^

against a private bill. An order is given at the same

time, " That the petitioners be heard by themselves, their

counsel, or agents, if they think fit ; and that counsel be

heard in favour of the bill, against the said petitions."

A petition against the bill generally, and not praying to

be heard against certain parts of it, will not be referred, as

it is regarded in the light of an ordinary petition concern-

ing a bill before the house, and not requiring special con-

sideration. Sometimes conditional instructions are given

' Com. S. O. Xo. fi4.

* 97 Com. J. 2:^7. 3:V2. 340. !)8 lb. 347. 40.0, &c. » Session 1844.
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to committees to hear parties, in case certain clauses should

be proposed.*

When to be Every petition a2;ainst a bill must be presented to the
pr6S6iited.

' ^

house three clear days before the day appointed for the

first meeting of the committee, unless the petitioners com-

plain of any matter which has arisen during the progress

of the bill before the committee.'-^ The petitioners can-

not be heard by the committee, if their petition should

appear to have been presented after the time specified in

the standing orders, without a special instruction from tlie

house.^

Complaining of The house will not receive any petition complaining
non-compli- iip t -iii- i n
ance with the solely of a non-compliaiice with the standmg orders, after

ingor ers.
^j^^ second reading of a bill, unless in the case of those

standing orders which must necessarily be taken into con-

sideration by the committee on the bill."*

Grounds of ob- No petition, though presented at the proper time, and
jection to be r j i

• -n i i
• • i •

specified. reteiTed to the committee, will be taken into consideration

by them, unless it distinctly specifies the grounds on which

the petitioners object to any provisions of the bill. The

petitioners are only admitted to be heard upon the grounds

stated by them in their petition ; and if the committee

consider that these grounds are not specified with sufficient

accuracy, they may direct a more specific statement, in

writing, to be prepared for them, but limited to those

grounds of objection alone which had been inaccurately

specified.^

Committees on The constitution of committees on unopposed bills has
unopposed bills.

i -i i i

already been described ; but a short reference to their
Special orders .

"

. • i • i

and rules. functions Will be convenient in this place, to avoid any

interruption in stating such orders of the house as apply

equally to both classes of committees. The chairman of

ways and means, and one of the two other members of

the committee, are a quorum ; and if they do not think

' Votes, 1844, p. 443. ^ q^^ g q jy„ ^7
' m Com. J. 254. " Com. S. O. No. 1 1 1. ^ lb. No. 66.
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that tlie bill referred to them should be treated as an

opposed bill, they proceed to consider all the ])rovisions of

the bill, and to take care that they are conformable to the

standing orders. The chief responsibility is imposed upon

the chairman, who, being an officer of the house as well as

a member, is entrusted with the special duty of cxftmining

every unopposed private bill. A filled-up copy of the bill, Filled-up bill to

signed by the agent, as proposed to be submitted to the ^^ •^'^''^ered.

committee, is ordered to be laid before him, when notice is

given of the meeting of the committee ; and similar copies

must be laid before each of the other members, by the

agent for the bill, three days at least before their first

meeting.

As there are no opponents of the bill before the com- Duties of the

mittee, the promoters have only to satisfy the chairman ^^^'""""ce.

and the other members, of the propriety of the several pro-

visions; that all the clauses required by the standing orders

are inserted in the bill ; and that such standing orders as

must be proved before the committee, have been complied

with. But if extensive alterations are proposed to be made
in the original bill annexed to the petition, it is liable to

be withdrawn by order of the house, on the report of the

chairman.^ If it should appear that the bill, from its cha-

racter or other circumstances, ought to be treated as an

opposed bill by a more public tribunal, the committee report

their opinion to the house, and the bill is referred to the

committee of selection, who appoint a committee from the

speaker's list and selected members.

There are various orders of the house which are binding Orders relating

upon all committees on private bills, and others which re- !" ""
^"'V!',','"''r i ' tecs (III Inlis,

late only to particular classes or descriptions of bills; and wintiicr op-

. .

'

1
• 1 •

1 1 -
posed or unop-

it IS proposed to state these in their order ; and afterwards posed,

to describe the ordinary forms observed in the hearing of

parties or their counsel, the settlement of the clauses, and

the making of amendments.

' 9» Com. J. T20.
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Names of mem- ^^jjg names of the members attendino- a committee are
bers tntcred ou ^

minutes. diiected to be entered by the clerk on the minutes ; and

when a division takes place, the clerk notes down the

name of every member, distinguishing on which side of

the question he has voted. The minutes of the proceedings

and the lists of divisions are afterwards to be given in to

the house, together with the report.^

What standing The committee are precluded from examining into the

inquired into. Compliance with such standing orders as are directed to

be proved before the committee on petitions for private

bills, unless they have received an instruction from the

house to that effect.^ Such an order is only given when

the house, on the report of the standing orders committee,

allow parties to proceed with their bill, on complying with

certain standing orders which they had previously neg-

lected. It is then more convenient for the committee on

the bill to inquire whether the orders of the house have

been complied with, than to refer that matter to the com-

mittee on petitions.

Proof of orders In the case of private bills relating to Scotland, the
and consents. ,. .

, i- i

compliance with any standing orders necessary to be shown,
Scotland. , , ^

,

j^ o ,- i • • »» i

or tJie consents oi parties concerned m interest, may be

proved by affidavits sworn before a sheriff depute, or his

substitute, unless the committee require the production of

Ireland. further evidence.^ In bills relating to Ireland, the same

matters, with a similar qualification, may be proved by

affidavits sworn before a judge, or assistant barrister.'* The

certificate of these officers will always satisfy the com-

mittee, unless it should be so informal, on the face of it, as

not to establish all the facts required to be proved.

Consents. In all other bills, not relating to Scotland or Ireland,

the consents of parties interested may be proved by the

production of certificates, in writing, of such parties,

whose signature may be proved by one or more witnesses,

' Cora. S. O. No. 71. -' lb. No. 72. » n, ^o. 7.^.

' II). No. 74.
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unless the committee shall require further evidence on

that point.*

The committee are bound to see that the provisions re-

quired by the following standing orders shall be included

in the bill committed to them, whenever they are appli-

cable ; viz.

:

1. " That in all bills presented to the house for carrying on any Clause corn-

work by means of a company, commissioners, or trustees, provi- pi^Hing jiay-

sion be made for compelling persons who have subscribed any
gc.jpt^ojj'j

money towards carrying any such work into execution, to make
payment of the sums severally subscribed by them."-

2. " That in all bills whereby any parties are autliorized to levy provision to

fees, tolls, or other rate or charge, clauses be inserted proviiling be made in

for the following objects, except in so far as any of sucli objects ^''.'f
^^' '^^''"^'^

tolls &c. may
shall have been provided for in some general Act applicable to the be levied.

subject-matter of the bill: viz. 1. Security to be taken from the

treasurer, collector, or receiver ; 2. Accounts to be kept ; 3. And
to be audited ; 4. Accounts, v^ouchers, &c. to be produced to

auditors ; 5. Remuneration to auditors to be defrayed out of the

funds levied under the bill ; G. Account, in abstract, of receipts

and expenditure, to be annually transmitted to clerk of peace, or

sheriff clerk, on or before the 31st of January."'

3. " That where the level of any road shall be altered in making I^vel of roads.

any public work, the ascent of any turnpike road shall not be more
than one foot in 30 feet ; and of any other public carriage road,

not more than one foot in 20 feet ; and that a good and sufficient Fence to

fence, of four feet high at the least, shall be made on each side of t>"^S'-'^'

every bridge which shall be erected."^

In addition to these orders, which apply to private bills

generally, there are others, relating only to bills of a par-

ticular description ; and certain well-considered clauses,

known as "model clauses,"^ if not included in tlic original Model clauses,

bill, are inserted by the committee, unless sufficient cause

be shown for their omission.

The following provisions must be enforced, and rules Railway bills.

observed by every committee on a railway bill

:

1. " No company shall be autliorized to raise, by loan or mort- Restrictions as

gage, a larger sum than one-third of tlieir capital
; and until 50 per **^ mortgage,

cent, on tlie whole of the capital shall have been paid up, it sliall

' Com. S.O. No. 75. ^ lb. No. 76. » j^,. No. 77. * IK No. 7f<.

' These are in the hands of all parliamentary agents.

E £
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Level of roads.

Fence to

lirid'^es.

Railways not to

cro<s turnpike

roads, &c. on

same level.

Railway not to

be proceeded

vvitii till after

deposit of

amended plans.

Limiting de-

viations.

Limiting alter-

ation of curves.

not be in the power of the company to raise any money by loan

or mortgage.''

2. That the level and ascent of roads, and the fences to bridges,

shall be such as stated above in reference to all other public works.

3. " That no railway whereon carriages are propelled by steam,

shall be made across any turnpike road or other public carriage-

way on the level, unless the conmiittee on the bill reyjort that such

a restriction ought not to be enforced, with the reasons and facts

upon which their opinion is founded."

Three clauses are required to be inserted in every rail-

way bill, to the following effect :

*

4. That the company shall not proceed in the execution of the

works until they have deposited with the clerks of the peace of

the several counties in England and Ireland, and in the office

of the principal sheriff clerk in every county in Scotland, in or

through which the railway is to be made, a plan and section

of all alterations of the original plan and section, approved of by

Parliament, on the same scale and containing the same parti-

culars as the original plan and section. Extracts from these

plaus and sections are to be made, relating to each parish where

alterations have been authorized, and deposited with the parish

clerks in England, the parochial sclioolmasters in Scotland (or in

royal burghs with the town clerk), and in Ireland with the post-

masters of the post-towns in or nearest to the parish. And all

persons are to have liberty to inspect and make extracts or copies

of these several plans, &c. on paying Is. for the inspection, and

6d. for every copy or extract of 100 words.

5. A clause limiting deviations from the common datum line

described on the section approved by Parliament, to any extent

exceeding five feet (or in passing through towns, two feet), witli-

out the consent of owners, lessees, and occupiers of land ; and

prescribing the terms and conditions under which other variations

from the plan may be made or authorized.

G. A clause to the effect that the radius of a curve may not be

reduced at all, unless it exceeds one mile ; nor reduced so as to

become less than a mile ; nor diminished more than a quarter of a

mile except where it exceeds two miles, nor more than half a mile

except where it exceeds three miles.

These several provisions must be inserted in every rail-

way bill, and it is right for the promoters to take care -that

they are not omitted in the original draft. But if they

' These clauses are inserted at full length in the Standing Orders, No. 88,

and may '>e seen in ererv recent Railwav Act.
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have been omitted, the committee will order the insertion

of them in their proper places.

In inquiring into the merits of" a railway bill, the com- Special modes

mittee are not left entirely to their own discretion, but the
rj,p,„.i „„'^rai\-

most important matters are distinctly pointed out to them ^^''^ '"^'*-

for examination. Whether the bill be opposed or not, the

parties must be prepared with evidence to satisfy the com-

mittee upon each of the following points, which by the

standino; orders are required to be specially reported to the Speehil reports
* ^ t^ -^ i^

on railway bills.

house

:

I. " The proposed capital of the company formed for the execu- Capital,

lion of the project, and the amount of any loans which they may
be empowered to raise by the bill." 2. " The amount of shares Shares, &c.

subscribed for, and the deposits paid thereon." 3. "The names Names, &c. of

and places of residence of the directors or i)rovisional committee, ''"'actors.

with the amount of shares taken by each." 4, "The number of Local sliare-

shareholders who may be considered as having a local interest in
"<^'^'^''s-

the line, and the amount of capital subscribed for by them,"

5. " The number of other parties, and the capital taken by Other parties,

them." G. "The number of shareholders subscribing for 2,000?. ^^
. , , , . 1-1 1.1 ^ c Subscribers for

and upwards, with their names and residences, and the amount tor g qoo /. and

which they have subscribed." upwards.

7. " The sufficiency or insufficiency, for agricultural, commercial, Present means

manufacturing, or other purposes, of the present means of convey- of conveyance,

ance and of communication between the proposed termini, stating

the present amount of traffic by land or water, the average charges

made for passengers and goods, and time occupied." 8. "The Passengers, &c.

number of passengers, and the weight and description of the goods expected,

expected upon the proposed railway." 9. " The amount of income Income ex-

expected to arise from the conveyance of passengers and goods, pt'cted.

and in what proportion ; stating also generally the description of

goods from which the largest revenue is anticipated." 10. " Whe- Whether rail-

ther the proposed railway be a complete and integral line between
p,^[J',^„^,^'"^"'"

the termini si)ecified, or a part of a more extended plan now in part of a more

contemplation, and likely to be hereafter submitted to Parliament

;

extended plan,

and to what extent the calculations of remuneration depend on

such contemplated extension of the line."

II. " Whether any, and what, competing lines of railway there ('..ni|niing

are existing, and whether any, and what, are in progress or con- 1""^*-

templation ; and to state, so far as circumstances will permit, in

what respects the proposed line is superior or inferior to the other

lines: but that no line of railway be deemed a competing line in

contemplation, unless the plan, section, and book of reference ior

E E 2
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the same shall have been deposited with the clerks of the peace

and in the Private Bill Office respectively, as required by the

standing- orders."

'

12. " What planes on the railway are proposed to be worked

by assistant engines, either stationary or locomotive, with the

respective lengths and inclinations of such planes." 13, " Any

peculiar engineering difficulties in the proposed line, and the

manner in which it is intended they should be overcome."

14. " The length, breadth, aud height, and means of ventila-

tion, of any proposed tunnels ; and whether the strata through

which they are to pass are favourable or otherwise."

15. "Whether, in tlie lines proposed, the gradients and curves

are generally favourable or otherwise, and the steepest gradient,

exclusive of the inclined planes above referred to, and the smallest

radius of a curve." IG. " Tlie length of the main line of the pro-

posed railway, and of its branches respectively." 17. " Whether

it be intended that the railway should pass on a level any turn-

pike road or highway ; and if so, to call the particular attention

of the house to that circumstance."

18. " The amount of the estimates of the cost or other expenses

to be incurred up to the time of the coni])letion of the railwaj'

;

and whether they appear to be supported by evidence, and to be

fully adequate for the purpose." 19. " The estimated charge of

the annual expenses of the railway when completed, and how fur

the calculations on which the charge is estimated have been suffi-

ciently proved." 20. " Whether the calculations proved in evi-

dence before the committee have satisfactorilj- established that the

revenue is likely to be sufficient to support the annual charges

of the maintenance of the railway, and still allow profit to the

projectors."

21. " The number of assents, dissents, and neuters upon the

line ; and the length and amount of proj)erty belonging to each

class traversed by the said railway, distinguishing owners from

occupiers : and in the case of any bill to vary the original line, the

above particulars with reference to such parties only as may be

affected by the proposed deviation."

22. " The name of each engineer examined in support of the

bill, and of any examined in opposition to it."

23. •' The main allegations of every petition which may have

been refern d to the committee, in opposition to the preamble of

the bill, or to any of its clauses ; and whether the allegations have

been considered by the committee, and if not considered, the

cause of their not having been so."

' This standing order, as shown above, p. 413, has been, to a certain extent,

superseded by the special appointment of committees on competing lines.
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" And the committee shall also report generally as to the fitness, FitncHs in an

in an engineering point of view, of the projected line of railway, e"^'i"<"ir'ng

1 . . i-i-ii ..^i • . itoiiit of view,
and any nrcumstances winch, in the oi)inion of the connnittee, it ,„„| ,j„y „t|i,.r

is desirahle the house should be informed of." circinnstaiics.

The committee on a bill for confirming letters patent Letters patent

are to see, in compliance with the standing orders, " that

there be a true copy of the letters patent annexed to the

bill."' This copy should be attached to the bill when

first brought into the house; and if its omission were

noticed in the house at any time before the bill was in

committee, the bill might be ordered to be withdrawn.

The following standing orders relate specially to bills inclosurc and

for the inclosure and drainage of lands; and the compliance '"'""''S'^ ^'

with them is to be examined and enforced by the com-

mittee on the bill :

—

" The committee, on a bill for inclosing lands, may admit proof Inclosure bills,

of the notices re([uired by the standing orders, and of the allega- Notices and

tions in the preamble of such bill, by affidavit taken and authen- ^ ^^^ *""^'

ticated according to the form prescribed in the schedule to the

General Inclosure Act, ^ unless such committee shall otherwise

order."'

" That the committee shall in the first place require the agent Consent bill

for the bill to deliver in to the committee a printed copy of the "'"' stsitenicut

bill, signed by the lord of the manor (in cases where the lord of
be ddfvered in.

the manor has any interest as such in the lands to be inclosed),

and by such owners of property within the parish to which the

bill relates as shall have assented thereto ; but that the parties, if

they shall think fit, be permitted to deliver in different copies of

the bill, separately signed by the several parties hereinbefore

mentioned, instead of one copy signed by all of them collectively
;

together with a list of all the owners of property within such

parish, showing the value, according to the poor rate or land tax

assessment, of each owner's property therein, and distinguisiiing

which of them have assented, dissented, or are neuter in respect

thereto."

^

But on a report from the committee that the lord of the

manor had declined to sign the bill, but did not oppose it,

and desired to remain neuter, this part of the order has

been dispensed with.'

» Com. S. O. No. 89. ' 41 Geo. 3, c. 109. ' Con.. S. O. No. 90.

* lb. No. 91. * Thetford Inclosure, 1 April 1844; Votes, p. 549.

E £ 3
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A similar standing order is applicable to drainage bills

;

but it extends to occupiers as well as owners, and omits

the part relating to the lord of the manor.'

It is ordered,

" That in every bill for inclosing lands, provision be made for

leaving an open space in the most appropriate situation, sufficient

for purposes of exercise and recreation of the neighbouring popu-

lation ; and that in any case where the information required by

the standing order is not given, and the required provissions are

not made in the bill, the committee do report specially to the

house the reasons for not complying with such order." ^

" That in every bill for inclosing lands, the names of the com-

missioners proposed to be appointed, and the compensation in-

tended for the lord of the manor and the owners of tithes, in lieu

of their respective rights, and also the compensation intended to

be made for the enfranchisement of copyholds, where any bargains

or agreements have been made for such compensations, be inserted

in the copy of the bill presented to the house ; and that all copies

of such bills which shall be sent to any of the persons interested

in the said manor, tithes, land, or commons, for their consent, do

contain the names of such proposed commissioners, and also the

compensations so bargained or agreed for." '

" That no person sliall be named in any bill for inclosing lands

as a commissioner, umpire, surveyor, or valuer, who shall be inte-

rested in the inclosure to be made by virtue of such bill ; or the

agent ordinarily entrusted with the care, superintendence, or

management of the estate of any person so interested."^

And in every bill for inclosing, draining, or improving lands,

clauses are required to be inserted for settling pay of commis-

sioners, and passing their accounts, upon principles laid down in

the standing orders."*

The committee on a turnpike road bill relating to Ireland

are to observe the following standing order :

" That in every bill for making a turnpike road in Ireland, or

for the continuing or amending any Act passed for tliat purpose,

or for the increase or alteration of the existing tolls, rates, or

duties upon any such road, or for widening or diverting any such

road, a clause be inserted to prevent any person who shall be

nominated a commissioner from acting or voting in the business

of the said turnpike, imless he shall be possessed of an estate in

land, or of a personal estate, to such certain value as shall be spe-

' Com. S. O. No. 92.

* lb. No. 95.

=" lb. No. 93.

^ lb. No. 96.

lb. No. 94.



ON PRIVATE BILLS. 423

cified in such bills ; and that such qualidcation be extended to the

heirs apparent of persons possessed of an estate in land to a certain

value to be specified." '

Havinp- oiven at lenoth the orders which are to be ob- General ]no-
^ '^ '^

ceediiifr-'i of

served by committees, in reference to the proof of com- committees on

phance with the stariding orders, and the pecuhar provisions
'""

required to be inserted in particular bills, the general pro-

ceedings of committees upon private bills may be briefly

explained; which are partly regulated by the usage of

Parliament, and partly by standing orders of the house.

The ordinary proceedings of a committee on a private bill

are the same as those of other select committees, and are

fully explained elsewhere.'* The chairman puts every ques-

tion, which is determined by a majority of the committee,

and when the numbers are equal, by the casting vote of

the chairman, who never votes on any other occasion.

When counsel are addressing the committee, or while wit- Room, when... . . open,

nesses are under exammation, the committee-room is an

open court ; but when the committee are about to de- Cleared.

liberate, all the counsel, agents, witnesses, and strangers

are ordered to withdraw, and the committee sit with closed

doors. When they have decided any question, the doors

are again opened, and the chairman acquaints the parties

with the determination of the committee, if it concern

them.

The first proceedino; of a committee on an opposed bill, Parties appear
1 =>

_

' '
.

before tiie coni-

after the appointment of the chairman, is to call in all the mittee,

parties. The counsel in support of the bill appear before

the committee ; the petitions against the bill are read by

the committee clerk, and the counsel or agents in support

of each present themselves. It may here be observed that

by a standing order, 3d January 170 1, it was ordered, "That

it be an instruction to the committee of privileges and elec-

tions, that they do admit only two counsel of a side in any

cause before them."^ This order has been understood to

' Com. S. O. No. 97. - See supra, p. 230, vt acq. ' 13 Com. J. 048

E E 4
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Case opened.

Proof of pre-

aiiible.

Parties heard
against pre-

amble.

apply to all committees ;
^ but by its words it would appear

to be limited to a committee which is no longer in exist-

ence; and in practice it is certainly not observed.''' If no

parties, counsel, or agents appear when a petition is read,

the opposition on the part of the petitioners is held to be

abandoned : and unless they state their intention to oppose

the bill, before the case is opened, they are not afterwards

entitled to be heard, without special leave from the com-

mittee.

When the parties are before the committee, the senior

counsel for the bill opens the case for the promoters; the

character of which will depend upon the parts of the bill

to v/hich objections are urged by the opponents. Unlike

the practice in regard to public bills, the preamble of a

private bill is first considered ; and if the preamble be

opposed, the counsel addresses the committee more parti-

cularly upon the general expediency of the bill, and then

calls witnesses to prove every matter which will establish

the truth of the allegations contained in the preamble. In

a railway bill, this is the proper occasion for producing

evidence to satisfy the committee upon all the points

which, by the standing orders, they are obliged to report

to the house.^ The witnesses may be cross-examined by

the counsel who appear in support of petitions against the

preamble, but not by the counsel of parties who object only

to certain provisions in the bill. After the cross-examination,

each witness may be re-examined by the counsel in sup-

port of the bill. When all the witnesses in support of the

preamble have been examined, one of the counsel for the

bill sums up the case for the promoters.

The committee, who have all the petitions before them,

determine in each case whether counsel are entitled to be

heard against the preamble. Objection is often taken by

the promoters of the bill to counsel being heard against

Ilaii^sard's Debates, 02 N. S. p. 311.

See Supp. to Voteb, 1843, p. 77. HO. Sec svpru, p. 419.
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the preamble, on account of the j)ecuHar and hmited in-

terests of the parties, or the words of the petition itself.

It is always advisable for parties who object to the entire

bill, to state specially in their petition that they desire to

be heard against the preamble ; but these words alone will

not entitle them to be heard, if the committee determjne that

they have no interest, or locus standi before the committee;*

or that the petition is informal.'* The counsel who objects

to a party being heard, is entitled to support his objection

by a speech, and is answered by the counsel claiming to be

heard, to whom he may reply. Sometimes the committee

decide without having heard counsel, and are afterwards

induced to hear them upon that decision, with a view to its

reconsideration.^ When counsel are allowed to be heard

against the preamble, one of them opens the case of the

petitioners ; witnesses may be called and examined, in sup-

port of the petition, cross-examined by the counsel for tlie

bill, and re-examined by the counsel for the petitioners.

The evidence against the preamble is then summed up by

the counsel for the petitioners, and the senior counsel for

the bill replies on the whole case. If the petitioners do

not examine witnesses, the counsel for the bill has no right

to a reply, unless new matter (as, for examj)le. Acts of

Parliament, or precedents,) have been introduced by the

opposing counsel ; to which, however, his observations in

reply must be confined.

When the arguments and evidence upon the preamble Question upon

have been heard, the room is cleared, and a question is
^'^'''""

put, " That the preamble has been proved," and affirmed

or denied by the committee. If affirmed, the committee

call in the parties, and go through the bill clause by clause,

and fill up the blanks ; and when petitions have been pre-

» See Supp. to Votes, 1843, p. 101.

* See supra, pp. 303, 304. In the Glasgow Gas Bill, 1843, objection was

taken to a petition, that its seal was not the corporate seal of a company

;

and all the evidence in support of the petition was ordered to be expu'i^cd.

^ See Supp. to Votes, 1843, p. 131.
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Preamble not

proved.

Alterations in

preamble.

sented against a clause, or proposing amendments, the

parties are heard in support of then* objections or amend-

ments as they arise : but clauses may be postponed and

considered at a later period in the proceedings, if the com-

mittee think fit. When all the clauses of the bill have

been agTeed upon, new clauses may be offered either by

members of the committee or by the parties ; but it must be

borne in mind, that the committee may not admit clauses

or amendments which are not within the order of leave

;

or which are not authorized by a previous compliance with

the standing orders.

If the proof of the preamble be negatived, the commit-

tee report at once to the house, " That the preamble has

not been proved to their satisfaction." This is the only

report required to be made; and although the house had

affirmed the principle of the bill on the second reading, no

reasons are given by the committee for thus practically

reversing the judgment of the house. The want of such

information is obvious; and in 183G the committee on the

Durham (South West) Railway Bill, were ordered to re-

assemble, " for the purpose of reporting specially the pre-

amble, and the evidence and reasons, in detail, on which

they came to the resolution that the preamble had not

been proved : "
' and it is suggested that, without any in-

struction, every committee should be required to state the

grounds of their decision to the house, when they report

that the preamble has not been proved.

This principle has recently been adopted in reference to

alterations in the preamble, which may be made by a com-

mittee, subject to the following limitations

:

1. That nothing in any degree inconsistent with the notices

given in compliance with tlie standing orders of the house ai)pli-

cahie to the bill should be introduced.

2. That every alteration so made in a preamble should be

specially noticed in the report of the jjill to the house.

3. That, together with the notice in the report of any alteration

' 91 Com. J. 3LIC.
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80 made in the preamble, the ground of making it sliould be

stated.'

There are particular duties of the chairman and of the

committee on a private bill, in recording the proceedings

of the committee, and reporting them to the house, which

remain to be noticed. These are distinctly explained in

the standing orders, and are as follow

:

" That every plan, and book of reference thereto, which shall Plan, &c. to

be produced in evidence before the committee upon any private ^f
f<i«ne«l by

1
1 1 1 1 • 1 cliainiiiiu.

bill (whether the same shall have been previously lodged in the

Private Bill Office or not), shall be signed by the chairman of such

committee, with his name at length ; and he shall also mark with

the initials of his name every alteration of such plan and book of

reference which shall be agreed upon by the said committee ; and

every such plan and book of reference shall thereafter be deposited

in tlie Private Bill Office."-'

" That the chairman of the committee do sign, with his name Committee bill

at length, a printed copy of the bill (to be called the committee a"'!
.<^>a"ff

^«

bill), on which the amendments are to be fairly written
;
and also chairmau.

sio-n, with the initials of his name, the several clauses added in the

committee." ^

" That the chairman of the committee upon every private bill Chairman to

shall report to the house that the allegations of the bill have been
J'^'l-o.^j^'of"";!]'

examined, and whether the parties concerned have given their ^g,

consent (where such consent is required by the standing orders)

to the satisfaction of the committee."*

" That every committee to whom any ])rivate bill shall have Committee to

been referred, shall report the bill to tlie house, whether such report bill ni all

committee shall or shall not have agreed to the preamble, or gone

through the several clauses, or any of them; and when any

alteration shall have been made in the preamble of the bill, such

alteration, together with the ground of making it, shall be spe-

cially stated in the report." *

" That the minutes of the committee on every private bill be Minutes of

brought up and laid on the table of the house, with the report of conumttee.

the bill."

«

If matters should arise in the committee apart from the Special reports,

consideration of the bill referred to them, which they de-

sire to report to the house; the chairman should move that

leave be given to the committee to make a special report.

' Report on revision of standing orders, 1843, p. iii.

2 Com. S. O. No. 79. ^ lb. No. 80. ' lb. No. 81.

^ lb. No. 82. * lb. No. S\i.



428 SPECIAL REPORTS OX PRIVATE BILLS-

Tlie house may also instruct the committee to make a

special report. A case of a very unusual character oc-

Hrighton rail- curred iu 1S37, wliicli deserves particular notice. The bills

lines.
° for making four distinct lines of railway to Brighton had

been referred to the same committee : when an unprece-

dented contest arose among the promoters of the rival lines,

and at length it was apprehended that the preamble of each

bill would be neg-atived, in succession, by the combination

of three out of the four parties against each of the hues in

which the three were not interested, and on which the

committee would have to determine separately. This

result was prevented by an instruction to the committee
" to make a special report of the engineering particulars

of each of the lines, to enable the house to determine which

to send back for the purpose of having the landowners

heard and the clauses settled.'' ^ This special report was

made accordingly ; but the house being unable to decide

upon the merits of the competing lines, agreed to address

the Crown to refer the several statements of enoineering

particulars to a military engineer.^ On the report of the

engineer appointed, in answer to this address, the house

instructed the committee to hear the case of the land-

owners upon the direct line.^

Witnesses, how In reference to special reports, it may here be repeated "*

to be Slim- .

"^ r >

moned. that committees upon private bills have no j)ower of send-

ing for persons, papers, and records. The parties are

generally able to secure the attendance of their witnesses,

without applying to the committee ; but when they desire

to compel the attendance of an adverse or unwillino- wit-

ness, they should apply to the committee, who, when satis-

fied that due diligence has been used, and that the witness

is material to the inquiry, direct a special report to be

made to the house ; upon which an order is made by the

house to oblige the witness to attend and give evidence

before the committee.'

' 1)2 Com. J. 3iG. Mb. 417. » lb. J19. Sec suprct, i>.2^0.
^ 98 Com. J. 162, 103. 174. 279. 288.
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Besides makino- the prescribed form of report, or special Evidence
= ' I

'
r

reported,

reports in particular cases, the committee may have leave

given to report the minutes of evidence taken before them;

which may be ordered to be printed, at the expense of the

parties,^ if they think fit; and even, in special cases, at the

expense of the house.

^

A time is limited by the house, at the commencement of J'"ie limited
''

. •
1 /•

reports.

every session, after which no report will be received from

committees on private bills. Occasionally this time is

extended to all committees, and sometimes to particular

committees only. When the time for reporting has nearly

expired, and the inquiries of a committee will probably

continue for some days longer, the chairman should be Extended,

instructed to move in the house, " That leave be given to

the committee to report on or before a certain day." An

application of this kind is rarely refused, provided the bill

be actually in committee prior to the last day allowed

for the report ; and the time is sometimes further extended

on renewing the application; but cases have occurred in

which any extension of time has appeared insufficient to

enable the committee to close their inquiries and report the

bill, with a chance of its passing during the current session.

On one occasion, a report was made, that from the pro-

tracted examination of witnesses, the promoters desired

leave to withdraw their bill, and that the committee had

instructed the chairman to move for leave to lay the minutes

of evidence on the table of the house.^ In another case,

the committee reported " That it would be impossible for

the bill to pass during the present session, and that it would

be unjust and nugatory to request any further extension of

time for making their report."
^

It is the duty of every committee to report to the house
^yjj^;^^!j

^'^ ^

the bill that has been committed to them, and not by long

> 81 Com. J. 343. 91 lb. 338. 98 Ih. 324.

* Clarence Railway, 1843. Supp. to Votes, otli May, p. 83.

' 79 Com. J. 445.
* 80 1b.o73.
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Adjournment
of committees

Committees
revived.

adjournments, or by an informal discontinuance of their

sittings, to withhold from the house the result of their

proceedings. If any attempt of this nature be made to

defeat a bill, the house will interfere to prevent it. Thus,

in 1825, the committee on a private bill having adjourned

for a month, was " ordered to meet tomorrow and proceed

on the bill;"^ and again, on the 23d March 1836, the

house being informed that a committee had adjourned till

the 16th May, ordered them "to meet tomorrow and

proceed on the bill."^

Whenever a committee adjourns, the committee clerk

is required to give notice in writing to the clerks in the

Private Bill Office, of the day and hour to which the

committee is adjourned."*

If a committee adjourn, without naming another day for

resuming their sittings ; or if any informality in the notices

prevent the committee from sitting ; or if, from the absence

of a quorum, the committee be unable to proceed to busi-

ness, or to adjourn to a future day ; they have no power

of re-assembling without an order from the house ; and the

committee is said to be revived, when this intervention of

the house is resorted to. The form in which the order is

usually made is, " That the committee be revived, and that

leave be given to sit and proceed on a certain day." To

avoid an irregularity in the adjournment, care should be

taken to appoint a day, before the proceedings of the com-

mittee are interrupted by the serjeant-at-arms giving notice

that the speaker is at prayers.

When the report has been made out by the committee,

the committee clerk delivers in to the Private Bill Office

a printed copy of the bill, with the written amendments

made by the committee ; and with every clause added by

the committee regularly marked in those parts of the bill

Amended bill to in which they are to be inserted.^ In strict conformity
be printed;

^vith this authenticated copy, the bill, as amended by the

' 80 Com. J. 474. * 91 lb. 195. ^ Cy,„_ g_ q. No. 138. * lb. 140.

Report.
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committee, is required by the standing orders to be printed

at the expense of the parties, unless the committee report

that the amendments are merely verbal or literal. When
printed, they must be delivered to the doorkeepers, three an<l deliveml.

clear days at least before the consideration of the report ;

'

but it may not be delivered before the report of, the bill

has been made to the house ; and agents, when they give

notice at the Private Bill Office of the day for the consi-

deration of the report, must produce a certificate from the

doorkeeper, of the delivery of the amended printed bill on

the proper day.*

The report of the bill, when first made to the house by

the chairman, is ordered to lie upon the table, and its con-

sideration is not entered upon until a future day.^ In the Bicviatcs of

meantime, a breviate of the amendments made by the com-

mittee is prepared by Mr. Speaker's counsel, and, when

printed, is submitted to the chairman of the committee of

ways and means, and also laid upon the table of the house,

at least the day previous to the consideration of the report."*

One clear day's notice in writing must also be given by Notice olro-

the agent for the bill to the clerks in the Private Bill Office 'her' considera-

of the day proposed for the report, and also for the further •^'°" of report,

consideration of the report when laid upon the table.^

When it is intended to bring up any clause, or to pro- Consideration

pose any amendment on the report, the consideration of
third Teaiii'i'-- •

the report, or the third reading, notice must be given in clauses and
^ ' "

_ amendments;

the Private Bill Office on the previous day. On the con-

sideration of the report, the house may agree or disagree

to the amendments of the committee, and may introduce

new clauses or amendments ; but this latter power is re-

stricted in the case of private bills, by the standing orders.

The proper tribunal for considering each provision is the

committee on the bill, before whom all parties interested

' Com. S. O. No. 120.

2 Order of tlie clerk of the house, 30th March 1844.

3 Com. S. O. No. 118. * lb. No. 11!). ' H'- No. 130.
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may appear, and to whom is delegated the special duty of

setthng all the clauses and amendments. The house are,

therefore, anxious to discourage the proposal of clauses or

amendments after the sittings of the committee are con-

cluded, and will admit no alterations in the bill as agreed

upon by the committee, without due inquiry. For which

referred to purpose, every clause or amendment proposed to the house,
standinp orders . , , .

i i
•

i t • n ^ A^

committee. either at this stage or on the third reading, is reierred to the

committee on standing orders ; and no further proceeding

on the bill is entertained until their report has been re-

ceived. The committee on standing orders are to report

" whether such clause or amendment be of such a nature

as not to be adopted by the house without the recommit-

ment of the bill; or of such a nature as to justify the house

in entertaining it, without recurring to that proceeding; or

of such a nature as not, in either case, to be adopted by

the house." ^

Reeommit- When bills are recommitted, they are referred to the

former committee ; and no member can then sit, unless he

shall have been duly qualified to serve upon the original

committee on the bill. The committee cannot sit, unless

the agent has given three clear days notice, in writing, at

the Private Bill Office, of the day and hour appointed for

their meeting;* and at the time of giving such notice, a

filled-up copy of the bill, as proposed to be submitted to

the committee on recommittal, is to be deposited in the

Private Bill Office.^ Unless the bill be recommitted by

the house, with express reference to particular provisions,

the whole bill is open to reconsideration in committee.

After the third reading, it is too late to recommit a bill

;

and the only report made by the standing orders committee

is, whether the clause or amendment ought to be adopted

by the house at that stage."" When a new clause is pro-

posed, it must be printed ;
" and when any clause is pro-

posed to be amended, it must be printed in extenso, with

» Com. S. O. No. 48. - lb. No. 13o. ' lb. Nn. l.W. < lb. No. 4!).

iiient.
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every addition or substitution in different type, and the

omissions therefrom included in brackets."

'

In order to aftbrd an opportunity for the i)roper discus- n:uiway bills

sion of the reports on railway bills nicluded m the second

class of bills,^ the house considers the reports of such bills

every Tuesday afternoon, on the meeting of the house.

When amendments are made by the house on the report Entry ofainond-

,
", „, II- nioiits on rLjKirt

or tmrd reading, they are entered by one oi the clerks in or third rcad-

the Private Bill Office, upon the printed copy of the bill,
'"»"

as amended by the committee. That copy is signed by

the clerk, as amended, and preserved in the office.^

When the report has been agreed to by the house, a ingrossiueut.

private bill is ordered to be ingrossed, like any other bill

;

and the house will not read it a third time, until a certi-

ficate is indorsed upon the paper bill, and signed by one

or more of the examiners of ingrossments, declaring that

the ingrossment has been examined, and agrees with the

bill as amended in committee, and on consideration of the

report.*

One clear day's notice, in writing, must be given by the Notice of third

agent for the bill, to the clerks in the Private Bill Office,

of the day proposed for the third reading ; and this notice

may not be given until after the bill has been reported,

or the report considered.^

On the third reading, clauses may be offered, and amend- Tiiird reading,

ments proposed, subject to the rules already stated in regard

to the report or further consideration of report. In other

respects, this stage is the same as in public bills ; the house

finally approves of the entire bill, with all the alterations

made since the second reading, and j)reparatory to its being

passed and sent up to the House of Lords.

Every stage of a private bill, in its passage through the
^^^J^^^XZ-'

commons, has now been described, and the several stand- than one stage
' _ in a Uuy.

ing orders and proceedings applicable to each. In con-

' Com. S. O. No, 1-il, 122. == See p. mS. ' Com. S. O. No. 143.

^ lb. No. 145. ' llj- No. 142.

F F
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\MiPn standing

orders to be dis-

pensed with.

PROCEEDINGS IN THE LORDS

elusion, it may be added—1. " That no private bill may

pass through two stages on one and the same day ;'" and,

2. " That (except in cases of urgent and pressing neces-

sity) no motion may be made to dispense with any ses-

sional or standing order of the house, without due notice

thereof."*

CHAPTER XXVII.

COURSE OF PROCEEDINGS IN THE LORDS, UPON PRIVATE

BILLS SENT UP FROM THE COMMONS.

Private bills

originating in

the commons.

Tlie three

classes of bills.

Estate hills re-

ferred to tlie

judges.

Some few of the private bills included in the first and

third classes, already enumerated,^ may occasionally origi-

nate in the lords, because rates, tolls, or penalties, are not

essential to their operation ; but all bills in the second

class must be brought in to the commons on petition, and

the others are, with very rare exceptions, also commenced

in the same house. The private bills which are first

brought into the lords are estate, naturalization, name

and divorce bills, and such as relate to the peerage. In

tracing the progress of private bills through this house, it

will be convenient to assume that all the three classes of bills

have been sent up from the commons, and that the last

bills only are brought in upon petition. As the progress

of the former has been already followed through the com-

mons, it is now proposed, in the first place, to pursue them

through their various stages in the lords.

Whenever a private bill, in the nature of an estate bill,

is brought up from the commons, it is read a first time

;

' Cora. S. O. No. 124. ' lb. No. 125. Supra, p. 388.
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and a copy of the bill, signed by the clerk, is referred to

two of the judges in rotation, not being lords of Parliament,

who are to report their opinion, whether, presuming the

allegations of the preamble to be satisfactorily established,

it is reasonable that the bill do pass ; and whether the

provisions are proper for carrying its purposes into effect,

and what alterations or amendments are necessary. In

the event of their approving the bill, they are to sign the

same.' But except in special cases, no other commons'

bills are referred to the judges.

A "committee for standing orders" is appointed at the Committee for

. , . , u- 4.^ r
standing orders.

commencement oi every session, which combines the func-

tions of the committees on petitions for bills and on stand-

ing orders, in the commons. It consists of forty lords, be-

sides the chairman of the lords committees, who is always

chairman of the standing order committee ; and three

lords, including the chairman, are a quorum.^

Before the second reading of any bill relating to rail- Private hill-! rc-

w-ays included in the second class, and previously to the

sitting of the committee on any opposed bill in any of

the three classes, the bill is referred to the standing order

committee, for the proof of compliance with the standing

orders;^ and three clear days notice must be given of the Notice of meet-

ing,

meeting of the committee.

Any parties are " at liberty to appear and to be heard P*^titions com-
•^ ^

. . plaininj^j of non-

by themselves, their agents, and witnesses, upon any peti- compiiancewith

tion which may be referred to this committee, complaining standingorders.

of non-compliance with the standing orders, provided the

matter complained of be specifically stated in such petition,

and that it be presented on or before the second day after

the introduction of the bill into tlie house."

It is ordered,

" That such committee shall report whether the standing orders What matters

have been complied with ; and if it shall appear to the committee *" ^^ reported,

that they have not been complied with, they shall state tlie facts

' Lords' S. O. No. 99. • ' lb. No. 219. ' Ibid.

F F 2



436 PROCEEDINGS IN THE LORDS.

upon which their decision is founded, and any special circum-

stances connected with the case, and also their opinion as to the

propriety of dispensing with any of the standing orders in such

case." •

What bills re- jf ^jj^jg ]^q unopposed, they are not referred to the

standing order committee, but comphance with the standing

orders is proved before the committee on the bill. Railway

bills included in the second class, however, form an excep-

tion to this rule, and whether opposed or not, are referred

to the standing order committee.

What standing The several standing orders required by both houses to

or erspro^e
. ^^ complied with, before application is made to Parliament

for a bill, have already been enumerated, and distinguished

according to each class or description of bill.^ These it

will be unnecessary to repeat or refer to, as the slight

variations between the orders of the two houses were there

standing orders pointed out ; but there are other orders peculiar to the

brds.'^'^
^ ^ House of Lords, compliance with which must be proved

at the same time, before the standing order committee or

the committee on the bill. They relate to particular

classes or descriptions of bills, and shall be stated as they

respectively apply to each.

1. It is ordered,

When new " That no bill to empower any company already constituted

works are ap- jjy ^^t of Parliament to execute any work other than that for

p led tor.
which it was originally established, shall be allowed to proceed,

unless the committee on standing orders, when such bill shall be

referred to that committee, or unless the committee on the bill,

when the compliance with the standing orders is to be proved

before such committee, shall have specially reported :"*

Special meeting 1st. "That a draft of the proposed bill was submitted to a meet-

of proprietors jng of the proprietors of such conniany, at a meeting held spe-
to be proved.

^j^^j^^ ^^^ ^j^^^ purpose." 2d. " That such meeting was called by

advertisement, inserted, in four consecutive weeks, in the news-

papers of the county or counties wherein such new works were

proposed to be executed ; or if there are no newspapers published

in such county or counties, then in that of the nearest county

' Lords' S. O. No. 219 (C). ' Chapter. XXV.
» Lords' S. O. No. "220 (3).
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wherein a newspaper is published." 3d. " That siicli meeting was

held at a period not earlier than seven days after the last insertion

of such advertisement." 4th. " That at such meeting the draft of

the proposed bill was submitted to the proprietors then present,

and was approved of by at least three-fifths of such proprietors."

It is further ordered,

" That in case any proprietor of such company who, by himself Proprirtor dis-

or anv person authorized to act for him in that behalf, shall have *''"f^'"K
"'">'

T "
1 • 11 1 • < 1 p -1 pL'tltlOIl to DC

dissented at the meeting called m pursuance or the aforesaid heard,

standing order, to empower any company already constituted by

Act of Parliament to execute any work other than that for which

it was originally established, such proprietor shall be permitted,

on petitioning the house, to be heard by the committee on standing

orders on the compliance with the standing orders, by himself, his

agents and witnesses, or by the committee on the proposed bill, by

himself, his counsel or agents, and witnesses."

2. It is an order of the lords,^

" That when any alteration shall have been made, or shall be

desired by the parties to be made, after the introduction of the bill

into Parliament, in a work included in the second class of bills, a

plan and section of such alteration, on the same scale, and con-

taining the same particulars as the original plan and section,

together with a book of reference thereto, shall be deposited with

the clerk of the peace in England, and in the oflSce of the sheriff

clerk in Scotland, in every county in which such alteration is

proposed to be made ; and a copy of such plan and section, so far

as relates to each parish, together with a book of reference, shall

be deposited, in England with the parish clerk, and in Scotland

with the schoolmaster, or in royal burghs with tiie town clerk, and

in Ireland with the jiostmaster of the jrost-town in or nearest to

each parish in which such alteration is intended to be made, one

month previously to the introduction of the bill for making such

work, into this house. And the intention to make such alteration

shall be published in the London, Edinburgh, or J)ulilin Gazette,

as the case may be, and some one and the same newspaper of the

county in which such alteration is situate, or if there be no such

paper, then in the newspaper of some adjoining county, for three

successive weeks previously to the introduction of the bill into this

house. And personal application, with a notice in writing, shall be

made to the owners or reputed owners, and lessees, or in their

absence from the United Kingdom, to their agents, and to the

occupiers of lands through which the alteration is intended to be

Alterations of

plans, sections,

&c.,

to be deposited

;

with whom
;

when.

Notices to be

given of altera-

tions
;

wlien.

Personal appli-

catiiiii to

owners, &c.,

' Lords' S. O. No. -J-iS (0).
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made ; and the consent of such owners or reputed owners, or

lessees, and occupiers, to the making of such alteration, shall be

proved to the satisfaction of the committee before whom the

compliance with the standing orders shall be proved."

3. It is also ordered, in reference to alterations of plans,

" That previous to any bill for making any work, included in

the second class, being brought to this house from the commons,

in which any alteration has been made in its progress through

Parliament, a map or plan, and section of such work, showing any

variation, extension, or enlargement whicli is intended to be made

in consequence of such alteration, shall be deposited in the office

of the clerk of the Parliaments ; and that such map or plan, and

section, shall be on the same scale, and contain the same par-

ticulars as the original map or plan, and section of the said

work." •

4. " That previous to the second reading in this house of any

bill of the second class, the map or plan of the work, as intended

to be made by the said bill, shall be engraved or printed, upon the

scale of an inch at least to a mile, and annexed to the printed

copies of the bill, and shall be laid upon the table of this house."*

These are the several standing orders of the lords,

peculiar to that house, which must be proved before the

standing order committee, when a bill is opposed, and

when unopposed, before the committee on the bill. Others

will presently be added, in describing the further stages of

bills.

Private bills of every description are subject to the

followintr standino- order

:

" That for the future no private bill shall be read in this house

a second time until printed copies thereof be left with the clerk of

the Parliaments, for the perusal of the lords ; and that one of the

said copies shall be delivered to every person that shall be con-

cerned in the said bill, before the meeting of the committee upon

such bill ; and in case of infancy, to be delivered to the guardian

or next relation of full age, not concerned in interest or in the

passing of tlie said bill."^

By another standing order, when any cause shall be ap-

pointed to be heard in this house, no private bill whatso-

ever shall be read that day before the hearing of the cause.*

' Lords' S. O. No. 223 (10). ' lb. (11).

Mb. Xo. 00. * Ibid.
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The second reading, as in the commons, affirms the Second reading

principle of the bill, and is immediately followed by the ',uent.

commitment. Unopposed private bills are referred to "all unopposed bills

the lords present this day," who are presided over by the ^^^^"^l'^^^
"I'^n

c J

'

r •> committees,

chairman of the lords' committees, whose duties in refer-

ence to private bills are similar to those of the chairman of

ways and means in the house of commons. These open

committees are attended by any of the lords who had

been present; but the business is practically transacted by

the chairman of committees, and the responsibility is vested

in him by the house. He is assisted in his duties by a Counsel to... chairman of

counsel attached to his office, who examines the provisions committees.

of every private bill, and points out any variance with the

standing orders, or the general laws of the country. He

prepares the same information, in fact, for the chairman of

committees in the lords, that the breviates of private bills

are intended to furnish to the House of Commons.

The chairman of committees may, in any case, report Unopposed bills

,. .. ,, , ii-ii lix when treated as

his opmion to the house, that an unopposed bill ought to opposed.

be proceeded with as an opposed bill ; in which case it

will be referred to another committee, as if it had been

treated as an opposed bill in the first instance,^

Every opposed private bill is referred to a select com- Committees on

^ ^^ 1 1 1 1 xi 1 • opposed bills,

mittee of five lords, who choose their own chairman.

Every lord appointed on the committee is ordered to attend

during the whole continuance of the inquiry ; and no lord

who is not one of the five, is permitted to take any part in

the proceedings. Lords are exempted from serving on the

committee on any bill in which they are interested, and

may be excused from serving for any special reasons, to be

approved of in each case by the house.

These committees are appointed in a manner very similar
^JJ""j,"^^

"^

to that adopted in the commons, by a committee resembling

the committee of selection. A committee is named by the

house every session, consisting of the chairman of coni-

' Lords' S. O. No. 210.
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mittees and four other lords, who select and propose to

the house the names of the five lords who are to form a

select committee for the consideration of each opposed

private bill : but the committee may not be named to the

house on the same day on which the bill is read a second

time.

The house appoint the time for the first meeting of the

committee, and the attendance of the lords is very strictly

enforced. It is ordered,

" That the committee sliall meet not later than eleven o'clock

every morning, and sit till four, and shall not adjourn at an earlier

hour without specially reporting the cause of such adjournment to

the house at its next meeting; nor adjourn over any days except

Saturday and Sunday, Christmas Day, and Good Friday, without
leave of the house."

"If any member is prevented from continuing his attendance,

the committee shall adjourn, and report the cause of such member
absenting himself to the house at its next meeting, and shall not

resume its sittings without leave of the house."

The committee on the bill, whether opposed or not, per-

form the same duties as in the commons. They examine

the provisions of the bill, make amendments, add clauses,

and, in particular cases, inquire into the compliance with

standing- orders. No committee, however, on a railway bill

of the second class, or on an opposed bill in any of the

three classes, may examine into the compliance with such

standing orders as are required to be proved before the

standing order committee.'

The proceedings of a lords' committee differ in no ma-

terial point from those of a committee in the commons,

except that witnesses are examined upon oath, previously

administered at the bar of the house. When petitions

against the bill are referred, the parties are heard by them-

selves, their counsel, agents, and witnesses, in the same

manner, and subject to the same rules, as in the commons.

Some are heard upon the preamble, and others against

Lord.*" S. O. No. 21!) i8).
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particular clauses, or in support of new clauses or amend-

ments : but tiie committee require both parties to state ail

the amendments which they intend to propose, before the

room is cleared for the purpose of deliberating upon the

preamble. The bill is gone through, clause by clause,

and after all amendments have been made, it is reported,

with the amendments, to the house.

The proceedings of lords' committees upon private bills Special stand-

differ also, in some cases, from a committee in the com- proved or en-

mons, in regard to particular matters, which, by special
'^'^*^"-

standing orders, are required to be proved or enforced

there, either in relation to all bills, or to bills of particular

classes or descriptions. These orders may now be enu-

merated.

The first relates to the payment of the purchase-money Payment of

of lands, &c. into the bank, and ap})lies to bills of all
{l^o'nev^nto the

the three classes in which powers are given for the pur- ''''"^' ^^•

chase or exchange of lands, where sums are to be laid out

in the purchase of lands. It is ordered, that in all such

bills provision shall be made for the payment of the pur-

chase-money into the Bank of England, or into one of the

banks of Scotland established by Act or royal charter, or

into the Bank of Ireland ; with special conditions par-

ticularly laid down in the standing orders.* And certain Inclosnrc and

, . , draiua'^c bills,

powers, in reference to the purchase-money so dej^ositecl,

are required to be given to commissioners in inclosure or

drainage bills, when they find any difficulty in obtaining

a purchase in land of equal value, or when the purchase

is otherwise disadvantageous.*

In all bills, the committees on which are to receive

proof of consents, it is ordered,

" That no notice shall be taken by the committee of the consent Consent!" to

of any person, except trustees for a charity, to any private bill,
f"p"*^J„'j,'"|*

^^j.

unless such person appear before such committee, or proof be made ^n KiVidavit of

to such committee, by two credible witnesses, that such person is disability made,

not able to attend, and doth consent to the said bill."

»

' Lords' S. O. No. 227. ' lb. No. 228. ' lb. No. 94 A.
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" That the consent of all trustees for charitable purposes may be

given to any private bill by which the estate, revenues, manage-
ment, or regulation of the charity may be affected, by each of such

trustees signifying his assent to such bill by signing a printed copy

of the said bill, in the presence of one credible witness, who shall

attest such signature."

'

Compliance with the following standing orders specially

relating to bills for extending the terms of letters patent,

is to be proved before the committee on the bill :

—

1. " That no bill for extending the term of any letters patent

for any invention or discovery granted under the great seal of

England, Scotland, or Ireland, shall be read a third time in this

house unless it shall appear that the letters patent, the term of

which it is intended by such bill to extend, will expire within two

years from the commencement of the session of Parliament in

which the application for such bill shall be made."

2. " That no such bill shall be read a third time unless it shall

appear that the application to Parliament for extending the term

of the letters patent is made by the person, or by the representa-

tives of the person, who himself originally discovered the invention

for which such letters patent were granted by his majesty; and

that the knowledge of such invention was not acquired by such

person as aforesaid, by purchase or otherwise, from the inventor

or owner of the same, or by information that such invention was
known and pursued in any foreign country." ^

The following order respecting a cemetery or burial

ground is to be proved before the committee on the bill :

—

" That no bill for erecting or making any cemetery or burial

ground shall be read a third time unless the committee on such

bill shall report that such bill contains a provision whereby the

company, or persons or person intended to be authorized by such

bill to make or erect such cemetery or burial ground, are restricted

from erecting or making the same, or any part thereof, within 300

yards of any house of the annual value of 50Z., or having a planta-

tion or ornamental garden or pleasure ground occupied therewith,

except with the consent of the owner, lessee, and occupier thereof,

in writing."

'

With regard to bills of the second class, except bills for

turnpike roads, the committee on the bill are to require,

1, That distinct provision is to be made as to the level of

roads, when altered by making any work, and the height

Lords' S. O. No. 94 b. ' lb. No. 229. ' lb. ISo. 230.
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of the fences ; and, 2, That unless the work be completed Time limited for

within a limited time, the powers of the Act are to cease, <^""'l'''-t"'K'I ' works.

except in regard to so much of the work as shall have been

completed.^

But the first of these orders being also enforced by the

commons, a provision is made in that house to effect the

proposed object, if omitted in the original bill:^ and a clause

embodying the purport of the second, is always inserted

in bills of the second class, when first introduced into the

commons.

The committee on every opposed railway hill are ordered Railway bills.

to report specially the various particulars^ which are in- Special reports,

quired into by the committee in the house of commons,

and which have already been enumerated.^ In cases where

there is no opposition, or no parties appear in support of

an opposing petition, or where the opposition is withdrawn,

it is at the discretion of the committee to determine how

far it may be necessary to inquire into these particulars.^

Unless a committee, in virtue of this permission, report

that they have not inquired into the several facts required

to be proved, the house will not proceed with the further

consideration of the report, until it has received from the

committee specific replies in answer to each of the ques-

tions.''

In addition to the general inquiries thus conducted by Provisions re-

the committee on a railway bill, they are ordered to observe hi"s'ertcd.

that particular provisions be inserted, 1, For restricting

loans or mortgages; 2, For maintaining the levels of roads;

3, For restraining the crossing of roads on a level. These

are all similar to those required by the standing orders of

the commons, and must therefore be included in the bills

when they are first received by the lords. 4, That the

powers of making works shall cease, unless completed

' Lords, S. O. No. 231 (1) (2).
' See svpra, p. 417.

» Lords' S. O. No. 232 (1).
* Supra, p. 419.

^ Lords' S. O. No. 232 (3).
' lb. 232 (2).
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within a certain time. This provision has already been

noticed in reference to bills of the second class generally
;

and it is always contained in the original bill, as brought

up to the lords. 5, The lords also order three clauses to

be inserted in every railway bill, precisely the same as

those already noticed as required by the standing orders

of the commons ;
' viz., for the deposit of amended plans

;

for limiting deviations from the datum line in the section;

and for restraining diminutions of curves. Unless these

several provisions are included in the bill when it leaves

the committee, the lords will not read it a third time.

It is further ordered,

Amended rail- " That all private bills relating to railways which shall have
way bills to be been opposed, and in which any amendments shall have been
rtprin e . made in the committee, shall be reprinted as amended, ])reviously

to the third reading, unless the chairman of the committee shall

certify that the reprinting of such bill is unnecessary."*

• Supra, p. 418. ^ Lords' S. O. No. 47.
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CHAPTER XXVIII.

RULES, ORDERS, AND COURSE OP PROCEEDINGS IN THE

LORDS UPON PRIVATE BILLS BROUGHT INTO THAT HOUSE

UPON petition; and proceedings of THE COMMONS

UPON PRIVATE BILLS BROUGHT FROM THE LORDS. LOCAL

AND PERSONAL, AND PRIVATE ACTS OF PARLIAMENT.

Having traced the progress of private bills received or Privato i)iii«

, originatiiii^ in

returned from the commons, through every stage to the the lords.

report inclusive, it is time to advert to the proceedings

peculiar to those bills which are first brought into the

lords ; as, after the report, the proceedings upon both

classes of bills are nearly the same.

On the same principle as that observed in the commons. Petitions for

. . , , bilb.

it is ordered,

" That for the future no private bill shall be brought into this

house until the house be informed of the matters therein contained,

by petition to this house for leave to bring in such bill;"' and,

" that all parties concerned in the consequences of any private

bill shall sign the petition that desires leave to bring such private

bill into this house." ^

To this rule, however, there is a remarkable exception. Bills for res-

Bills for reversing attainders; for the restoration of honours ,,'„1|,

,',',',"

'and

and lands ; and for restitution in blood, are first signed by "' i^'"^-

the Sovereign, and are presented by a lord to tlio House of

Peers, by command of the Crown ; after which llicy pass

through the ordinary stages in both houses, and receive

the royal assent in the usual form.

The lords having power to consult the judges in matters

of law, order,

" That when a petition for a private bill shall be offered to this
^'^'•''Y|'|,J""^'"^^

house, it shall be referred to two of the judges, who, after perusing
<^*^^^'^ J'

^^^^'

the bill, without requiring any proof of the allegations therein
„f the judges,

contained, are to report to the house their opinion thereon, under

their hands ; and whether, presuming the allegations contained in

' Lords' S. O. No. 05. ' lb. No. 98.

3 oG Lords' J. 200. 425; and Report of Precedents, il). 28G.
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the preamble to be proved to the satisfaction of the lords spiritual

and temporal in Parliament assembled, it is reasonable that such

bill do pass into a law, and whether the provisions thereof are

proper for carrying its purposes into effect, and what alterations

or amendments, if any, are necessary in the same : and in the

• event of their approving the said bill, they are to sign the

same."

'

But this order is only applicable to estate bills.

At the commencement of every session, an order is made

that no petitions for private bills shall be received after a

certain day; nor any report from the judges thereon, after

another day more distant ; but this order, like the preced-

ing, refers to estate bills alone ; and all further proceedings

Judges' report, upon such bills are suspended until the report of the judges

is received, as it is ordered,

" That no private bill, the petition for which shall be referred

to two of her Majesty's judges, shall be read a first time until a

copy of the said petition, and of the report of the judges there-

upon, shall be delivered, l)y the party or parties concerned, to the

lord appointed by this house to take the chair of all committees."'

When this has been done, the bills may proceed through

their several stages. But before the proceedings of the

house are entered upon, it will be necessary to cite several

special standing orders relating to particular bills.

In the case of private bills concerning estates in land

or heritable subjects in Scotland, it is ordered, that when

the petition is offered to the house,

" It shall be referred to two of the judges of the Court of

Session, who are forthwith to summon all parties before them who
may be concerned in the bill ; and after hearing all the parties,

and perusing the bill, are to report to the house the state of the

case, and their opinion thereupon, under their hands, and are to

sign the bill."

»

The same method is ordered to be adopted before the

second reading of Scotch estate bills sent up from the

commons ; but in practice, nearly all bills of this nature

are first solicited in the lords, whose proceedings are greatly

facilitated by their power of delegating inquiries to the

judges. It is further ordered,

' Lords' S. O. No. 9!). ' lb. No. 17u. ^ lb. No. 131.

Estate Bills,
Petitions for

Scotch estate

bills.
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" That all persons concerned in the consequences of such private ronw?nM to

bills, and who reside in Scotland, may give their consent to the j^.":"*'^'' '^*'**<^

passing of such bills before two of tlie judges of the Court of

Session, to whom such bills shall be referred ; and tlie certificate

of the said judges, by which it shall appear that on a day and at

a place to be therein expressed, such persons did appear personally

before them, and being aware of the interest they may have in

such bill, did give their consent themselves, and for 'those for

whom, according to the law of Scotland, they may be entitled to

consent, and did accept the trust proposed to be vested in them l)y

the said bill, and did in their presence sign a bill (wliich bill,

together with the said certificate, must be produced), shall be

held as sufficient evidence of the consent of such persons before

any committee of this house to whom the consideration of such

bill may be referred." '

" That it be a general instruction to the judges who shall meet Consent of heirs

to take the consent of heirs of entail concerned in the conse- °* entail,

quences of private bills relating to estates in Scotland, that they

take no notice of the consent of any person to the passing of such

bill, iinless such person appear before them, or that it may be

made manifest to them, bj^ an instrument under the hand of a

notary public, duly executed according to the forms required by

the law of Scotland, that he or she is not able to attend, and doth

consent to the said bill." ^

" That it shall be sufficient to have the consent of the persons Proportion of

concerned in the consequences of Scotch estate bills, in the follow- consents neces-

,. . sary.
ing proportions ; viz.

" Four-fifths of the ten next in succession to tlie person or

persons applying for such private bill
;
provided it is satisfac-

torily proved to the committee that those of this the first ten

whose consent has not been obtained are absent abroad, or

cannot be found in the kingdom of Great Britain.

" Two-thirds of the twenty next in succession after the

said ten.

" One-half of the twenty next in succession after the said

twenty; and one-third of all the other persons concerned in

the said bill; without ])rejudice, nevertheless, as heretofore,

to every person concerned, to petition against the said bill, and

to be heard for his interest therein." ^

In reference to estate bills generally, there are several Estate i.ill.s

orders in force respecting consents— 1. Where a petitioner is
^'"''™ ^'

tenant for life, and another tenant in tail ;
* 2. Where women

have an interest;^ 3. Where children have an interest;^

' Lords' S. O. No. 132. ' lb. No. 1^:3. ' lb. No. 107.

lb. No. 145. ' lb. No. 140. " lb. No. 147.
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4. Trustees to consent in person in certain cases;' 5. That

the appointment of new trustees is to be with the appro-

bation of the Court of Chancery;' 6. Notice to be given

to mortgagees when the petition for the bill is presented ;
^

7. That bills for exchanging or selling settled estates are

to have schedules of their value annexed,"*

In bills for selling lands, and purchasing or settling

others in Scotland, the committee on the bill are to take

care that the values be fully made out, and to provide

other securities for the fulfilment of the agreement ; which

are particularly described in the standing orders.^

The standing orders in relation to Irish estate bills are

very similar to those concerning estates in Scotland ; but

the circumstances of the two countries differ so far as to

make it necessary to cite part of the orders at length.

* When a petition for a jjrivate bill concerning estates in

land situated in Ireland, shall be offered to this house, it shall be

referred, if the parties desire it, to two judges of the Court of

King's Bench, Common Pleas, or Exchequer, in Ireland, who are

forthwith to simimon all parties before them who may be con-

cerned in the bill, and after hearing all the parties and perusing

the bill, are to report to the house the state of the case, and their

opinion thereupon, under their hands, and are to sign the said

bill : the same method is to be observed as to private bills con-

cerning estates in land in Ireland, brought from the House of

Commons, before the second reading of such bills." •'

" All persons concerned in the consequences of such private

bills, and who reside in Ireland, may give their consent to the

passing of such bills before the two judges to whom such bills

shall be referred ; and the certificate of the said judges, containing

the particular,", required to be stated by the judges of the Court

of Session, in regard to Scotch bills,'' shall be evidence of such

consent." *

And the same instruction is given to the judges as in

the case of Scotland, to require the personal presence of

persons consenting, except in certain cases."

' Lords' S. O. No. 148. * lb. No. 149. ' lb. No. 150.

* lb. No. 151. All these orders are printed at length in the published

collection of the standing orders of the lords relative to private bills, p. 0, 10.

« lb. No. 156.* Lords' S. O. No. 153.

^ See p. 440.

" Lords' S. O. No. 158.

" Lords' S. O. No. 157.
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In regard to bills for selling- lands, and ])ur(.'hasing or

settling others in Ireland, an order, similar to that in rela-

tion to Scotch bills, mutatis mutandis, is binding upon the

committee upon the bill.^

In regard to divorce bills, there are the following stand- Divoikr
, . Bills.

nig orders :

—

" That no petition for any bill of divorce shall be presented to Petition for

this house unless an official copy of the proceedings, and of a divorce bill to

definitive sentence of divorce a menm ct thoro, in the ecclesiastical ^';
1*'"'^'**^" *^'

' with co|>y of
court, at the suit of the party desirous to present such petition, the proceeilinps,

shall be delivered upon oath at the bar of this house at the same -^c. in tlieeccle-

,•_ „, siasticul court,
time. ^

" That no bill grounded on a petition to this house to dissolve No divorce bill

a marriage for the cause of adultery, and to enable the petitioner to be received

to marry afjain, shall be received by this house unless a provision ^^' .'^/'.^l'^ ^1**^
' ^ '

_

-^ ' proliibiting the
be inserted in such bill that it shall not be lawful for the person otflndiny

whose marriage with the petitioner shall l)e dissolved to inter- parties from

marry with any offending party on account of whose adultery '"^rrying.

with such person it shall be therein enacted that such marriage

shall be so dissolved
;
provided, that if at the time of exhibiting

the said bill such offending party or parties shall be dead, such

provision as aforesaid shall not be inserted in the said bill." ^

But this clause is usually struck out in committee, except But struck out

in committee.
ni very peculiar cases.

" That when any petition for any bill of divorce shall have been Proceedings

presented to this house in any case in which any trial at nisi prius »" trial*,

shall have been had, or any writ of inquiry executed within the

United Kingdom, wherein the petitioner shall have been party,

the judge or under-sheriff before whom such trial sliall have been

had, or such writ of inquiry executed, do transmit to the clerk

assistant, to be laid upon the table of this house, a report of the

proceedings upon such trial or writ of inquiry ; and that no such

bill of divorce be read a second time until sucii report shall have

been so laid upon the table of this house." *

" That upon the second reading of any bill of divorce, the peti- Petitioner to

tioner praying for the same do attend this house, in order to his
^"'''^f/rlVdinu',

being examined at the bar, if the house shall tliink tit, whether
^^, ^ exuminetl

there has or has not been any collusion, directly or indirectly, on as tocoIhiM-m.

his part, relative to any act of adultery that may have been com-

mitted by his wife, or whether there be any collusion, directly or

' Lords' S. O. No. 151). ' lb. No. 141.

3 lb. No. 170. ' lb. No. 214.

G G
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indirectly, between him and his wife, or any other person or per-

sons, touching the said bill of divorce, or touching any proceed-

ings or sentence of divorce had in the ecclesiastical court at his

suit, or touching any action at law which may have been brought

by such petitioner against any person for criminal conversation

with the petitioner's wife ; and also whether, at the time of the

adultery of which such petitioner complains, his wife was, by

deed, or otherwise by his consent, living separate and apart from

him, and released by him, as far as in him lies, from her conjugal

duty, or whether she was at the time of such adultery cohabiting

Avith him, and under the protection and authority of him as her

husband."'

It is ordered,

" That no bill for naturalizing any person born in any foreign

territory shall be read a second time until the petitioner shall pro-

duce a certificate from one of his majesty's principal secretaries of

state respecting his conduct." *

It is ordered,

" That no bill regulating the conduct of any trade, altering

the laws of apprenticeship in relation to any particular business,

affixing marks to designate the quality of any manufacture, pro-

hibiting the manufacture of any species of commodity, or extending

the term of any patent, shall be read a second time in this house

until a select committee shall have inquired into the expediency or

inexjjediency of the proposed regulations, and shall have reported

upon the expediency or inexpediency of this house proceeding to

take the bill into further consideration."^

It is ordered,

*' That with the exception of bills for making or improving any

turnpike road, navigation, aqueduct, cut or canal, tunnel or arch-

way, bridge, ferry, dock, pier, port or harbour, wharf, stairs, or

landing-place, and of bills for lighting, paving, or watching any
one town, parish, or district, or for therein erecting or improving

any market place or market house, or for the cultivation and im-

provement of waste lands, or for establishing any cemetery, all

bills brought into this house enacting and declaring that certain

persons shall form a body politic and corporate, who shall only be

bound to the extent of their respective shares, or granting to the

same the privilege of a perpetual succession and a common seal, or

the right of suing and being sued, pleading and being impleaded,

at law or in equity, or of prosecuting any person who shall commit
any felony, misdemeanor, or other offence ; or any bill conveying

Lords' S. O. No. 142. " lb. No. 171. 3 lb. No. 198.
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to any number ot'ijersons, who are not bound conjointly niwl .seve-

rally to the extent of their respective fortunes, one or more of the

aforesaid privileges; such bill, after being read a first time, shall

be referred to a select committee ; and that no such bill shall be

read a second time till the committee to which it is referred have
reported that it has to them been proved, in a satisfactory manner,
that three-fourths of the capital intended to form the -joint stock

of such company is deposited in the Bank of England, or vested in

Exchequer bills, or in the public funds, in the name of trustees, to

be transferred to such company when they are by law constituted

a body politic and corporate, or have by law ac«iuired any of the

aforesaid privileges."

'

" That when any bill shall be brought into this house granting

and enacting, in favour of any body politic and corporate, pre-

viously constituted such by royal charter, and who are not bound

conjointly and severally to the extent of their respective fortunes,

further privileges, such bill, if not intended to effect the objects

specially excepted in the former motion, after being read a first

time, shall be referred to a select committee ; and that no such

bill shall be read a second time till the committee to which it is

referred have reported that it has to them been proved, in a satis-

factory manner, that three-fourths of the capital intended to form

the joint stock of such company has been paid up by the individual

proprietors." *

When the reports from the judges upon petitions for wiien jndpps'

estate bills have been delivered to the chairman of com-
on'estut,''ii'iii.H.

mittees, the bills may be presented and read a first time.

If, however, a report of the judges should be adverse to an

entire bill, it would not be offered to the house at all ; and

if the report should object to particular provisions or sug-

gest others, the bill would be altered accordingly, before

its presentation.

No particular interval is enforced between the first and s,*cond readinp

second readings, and if printed copies of the bill have been °' ^'"'''

delivered, and the bill be unopposed, it may be read a

second time on any future day. If it be opposed upon its

principle, this is the proper stage for taking the decision

of the house upon it.

It is not usual for petitions to be presented, praying to

' Lords' S. O. No. 210. ' lb. No. 211.

G G 2
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Divorce bills.

Dppositions in

luilia.

be heard against any private bills on the second reading,

except divorce and peerage bills ; and in those cases,

whether there are opposing petitions or not, counsel are

heard and witnesses examined at the bar in support of the

bill on the second reading.

Notice of the second reading of a divorce bill, with an

attested copy of the bill, signed by the clerk assistant, is

required to be served upon the wife, or the husband if the

bill be prosecuted by the wife; which service must be

})roved on the second reading; but if the party cannot be

found, or is in a distant part of the world, service will be

allowed upon his or her agent, upon a petition from the

agent of the promoter of the bill, stating the facts, and

after the proof thereof on oath at the bar.

In divorce bills, the proceedings of the ecclesiastical

court, the sentence of divorce, and the proceedings in

trials at nisi prius, are before the house, but are not ad-

mitted as evidence to establish the fact of adultery. Of
that, their lordships must be satisfied by other testimony

offered at the bar ; and if that should fail, even when the

application is unopposed, the bill will not be read a second

time. And, as shown above, the petitioner is required to

be in attendance to be examined as to collusion if the

house think fit, unless a special order has been obtained to

dispense with his attendance.

The only occasion upon which the lords will receive

evidence in support of a divorce bill, taken before other

courts, is when the adultery is alleged to have been com-

mitted in India; in whidi case depositions taken before

the judges in India are admitted as evidence. By the Act

1 Geo. 4, c. 101, when any j)erson petitioning either house

of Parliament for a divorce bill, states that the witnesses

necessary to substantiate the allegations of the bill are

resident in India, the speaker of such house may issue his

warrant or warrants to the judges of the supreme courts of

Calcutta, Madras, or Ceylon, or the recorder of Bombay
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for the examination of witnesses ; and the evidence taken

before them, accompanied by a declaration that the exami-

nations have been fairly conducted, is admissible in either

House of Parliament. The proceedings upon a divorce

bill, when a warrant has been issued under this Act, are

not discontinued by any prorogation or dissolutidn of Par-

liament, until the examination shall have been returned

;

but "such proceedings may be resumed and proceeded

upon in a subsequent session, or in a subsequent Parlia-

ment, in either House of Parliament, in like manner and

to all intents and purposes, as they might have been in

the course of one and the same session."'

When a petitioner prays that evidence may be taken in Warrant for

India, by virtue of this Act, it is referred to a committee J?*^'"^,
'''i'"'''-

upon whose report the orders are made for issuing the obtained,

necessary warrants, and the bill is then read a first time.

No further proceeding can then take place, until the depo-

sitions have been returned from India ; and as they are

not received in time to proceed while Parliament is sitting,

the bill is not read a second time until the following ses-

sion. If the proceedings of ecclesiastical and other courts

have been laid before the house, upon a divorce bill, in

the preceding session, the agent may petition the house

to dispense with a second copy.

All the ordinary private bills for estates, naturalization, Coinn.iiment.

names, and other matters, are referred to an oj)en connnit-

tee, being, as already explained, the lords then present;*

who inquire whether all the standing orders have been

complied with, and take care that the proper provisions

are inserted. The committee on an estate bill may not sit

until 10 days after the second reading.'' It is a standing

order of the house,

" That the lord who shall be in the chair of a committee to

whom any private bill shall be committed, shall state to the house,

when the report of such committee is made, how far the orders of

' 1 Geo. 4, c. 101, s. 4. - Supra, p. 4.38. ' Lords' S. 0. Xo. 94.

G G 3
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Lords' private
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the house, in relation to such jirivate bill^ have or have not been

duly complied with. " '

Unlike other private bills, divorce bills instead of being

committed to an open committee, or to a selected com-

mittee, are committed, like public bills, to a committee of

the whole house.

All bills are reported with or without amendments, as the

case may be ; and after the report, bills originating in the

lords are ordered to be ingrossed before the third reading

;

but commons' bills, being already ingrossed, only remain

to be read a third time.

The last stages of all private bills are the third reading

and passing. If they have originated in the lords, they

are sent down to the commons ; if they have been received

from the commons, they are either agreed to without any

amendments or returned with amendments.

The proceedings between the two houses in regard to

amendments to private bills, differ in no respect from those

already described, with reference to bills of a public nature.'^

But when the amendments made by the lords to a bill

are to be taken into consideration by the commons, notice

must be given in the Private Bill Office on the previous

day;^ which notice, however, may not be given until the

bill has been received from the lords."*

The lords' amendments when agreed to, are required

to be entered, by the Private Bill Office, upon the printed

copy of the bill, as amended in the committee, and there

preserved.

The bills sent down to the commons pass through the

same stages, and are subject to the same rules as other

private bills, except that name and naturalization bills need

not be printed;' and that no breviates are prepared of

divorce, name, or naturalization bills, nor of estate bills,

unless they relate to Crown, church, or corporation pro-

' Lords' S. O. No. 162. ' Supra, p. 288.

* Speaker's order, 10 May 1840.

'> Com. S. O. No. 146.

' lb. No. 109.
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perty, or property held in trust for public <»r cliurituble

purposes.*

The bills when received from the lords are read a first

time and, unless they be name or naturalization bills,

are referred to the committee on petitions for private bills.

After their report that the standing orders have been com-

plied with, or that no standing orders are applicable, the

bills are read a second time; but three clear days must

elapse between the first and second readings, and three

clear days' notice of the second reading must have been

given. They are then committed to the chairman of ways

and means and two other members.

The manner of dealing with divorce bills is peculiar, and

differs from the mode of proceeding upon other bills.

At the commencement of each session a committee is Divorce iiiiis in

. . in ^''*^ couimous.
appomted, consistmg or not more tlian 15 members, ol

whom seven are a quorum, and is denominated " The Se-

lect Committee on Divorce Bills." To this committee all

divorce bills are committed after the second reading. An

instruction is given to the committee " that they do hear

counsel, and examine witnesses for the bill ; and also that

they do hear counsel, and examine witnesses against the

bill, if the parties concerned think fit to be heard by coun-

sel, or produce witnesses." At the same time, a message

is sent to the lords, to request their lordships to commu-

nicate a copy of the minutes of evidence taken before them

upon the bill, or for the depositions transmitted fiom India.

When these are communicated, they are referred to the

committee on the bill. It must be noticed that from the

words of the instruction, the promoter is bound to examine

witnesses, or otherwise to substantiate the allegations of

the bill, and that the last part of the instruction only is

permissive, in regard to parties opposing the bill. Besides

this general instruction, the committee are desired by the

standing order,

' Com. P.O. \.,. iin.

G G 4
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" To require evidence to be given before them that an action for

damages has been brought in one of her Majesty's courts of record

at Westminster, or in one of her Majesty's courts of record in

Dublin, or in one of her Majesty's supreme courts of judicature

of the presidencies of Calcutta, Madras, Bombay, or the island of

Ceylon respectively, against the persons supposed to have been

guilty of adultery, and judgment for the plaintiff had thereupon;

or sufficient cause to be shown, to tlie satisfaction of the said com-

mittee, why such action was not brought, or such judgment was

not obtained." '

It is also ordered,

" That the committee shall, in all cases in which the petitioner

for the bill has attended the House of Lords upon the second

reading of the bill, require him to attend before them to answer

any questions they may think fit that he should answer;"' and,

" That the committee shall report every such bill to the house,

whether such committee shall or shall not have agreed to the

preamble, or gone through the several clauses, or any of them."

The party opposing a divorce bill may appear before

the committee without presenting a petition to the house

against the bill ; and the promoter of the bill must serve

him or her with the orders of the house, and a copy of the

bill. In case he should not be able to do this, his agent

should present a petition, stating the circumstances, and

praying that service upon the agent of the party may be

good service. On the appearance of the opponent's agent,

and his consent to accept the service of the orders, and

a copy of the bill for his client, the house make the necessary

order in answer to the petition. In compliance with the

instruction and standing orders of the house, the committee

make the necessary inquiries, and report,

" That they have examined the allegations of the bill as to the

marriage of tlie i)arties, the adultery charged as the ground for

dissolving the marriage, the verdict at law, and the sentence of

divorce in the ecclesiastical court; and uj)on evidence satisfactory

to the committee, found the sanu' and other allegations to be

true,"

Nothing need be added concerning the progress of lords

private bills through the commons. They are subject to

the same rules, and, with the exception of the ingrossment,

' Com. S. O. No. 98. I No. 09.
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pass through the same stages, and with the same intervals

and notices, as those which have ah'eady been detailed, in

reference to private bills originating in the commons ; but

if received at the close of a session, more indulgence is

usually shown in dispensing with the orders of the house,

and in permitting them to pass with less delays. '

All private bills, during their progress in the commons, Divi^ons of

are known by the general denomination of private bills
;

but in the lords the term "private" is applied technically

to estate bills only, all other bills being distinguished as

" local" or "personal," although in the standing orders no

such distinction is expressed. After they have received the

royal assent, private bills are divided into three classes :

1. Local and personal, declared public ; 2. Private, printed

by the Queen's printers; and 3. Private, not printed.

1

.

Every local and personal Act contains a clause, declaring Local and per-

that it "shall be a public Act, and shall be judicially taken

notice of as such," and receives the royal assent as a public

Act. The practice of declaring particular Acts of a private

nature to be " public Acts," commenced in the reign of

William and Mary, and was soon extended to nearly all

private Acts by which felonies were created, penalties in-

flicted, or tolls imposed.^ Such Acts were printed with

the other statutes of the year,* and were not distinguishable

from public Acts, except by the character of their enact-

ments; but since 1798 they have been printed in a separate

collection, and are known as local and personal Acts. ^^ it li

the exception of inclosure, or inclosure and drainage Acts,

all the three classes of bills so often referred to, are included

in this category, and contain the public clause.

2. From 1798 to 1815, the private Acts, not declared
j;^':;;,';^';

•^''•'

public, were not printed by the Queen's printers, and

could only be given in evidence by obtaining authenticated

copies from the statute rolls in the Parliament Office
;
but

• Preface to Spiller's Index to the Statutes.

'
In the black letter edition uf the Public General Acts.
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Private Acts
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Legal distinc-

tions.

since 1815 the greater part of the private Acts have been

printed by the Queen's printers, and contain a clause de-

claring that a copy so printed " shall be admitted as evi-

dence thereof by all judges, justices and others." These

consist, almost exclusively, of inclosure, or inclosure and

drainage and estate Acts.

3. The last class of Acts are those which still remain

unprinted : they consist of name, naturalization, divorce,

and other strictly personal Acts, of which a list is always

printed by the Queen's printers, after the titles of the other

private Acts.

The main distinction in law between these classes of

Acts is, that a local and personal Act, declared public, may
be used for all purposes, as a public general statute. It

may be given in evidence upon the general issue, and

must be judicially noticed, without being formally set forth.

Nor is it necessary to show that it was printed by the

Queen's printers, as the words of the public clause do not

require it, and the printed copy of a public Act is supposed

to be used merely for the purpose of refreshing the memory

of the judge,who has already been acquainted with its enact-

ments. A private Act, on the contrary, whether printed

or not, must be specially pleaded, and given in evidence

like any other record ; but the copy printed by the Queen's

printers in the one case, is received as an examined copy

of the record ; while in the other, an authenticated copy

must be produced from the statute rolls in the Parliament

Office.'

' 2 Phillipps & Amos, Gil.
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CHAPTER XXIX.

FEES PAYABLE BY THE PARTIES PROMOTING ,0R OP-

POSING PRIVATE BILLS. COSTS OF PARLIAMENTARY

AGENTS AND OTHERS.

The fees which are chargeable upon the various stages Fees payable on

, \ , ,
private bills,

of private bills, and are payable by the several parties

promoting or opposing such bills, or obtaining the intro-

duction of clauses for their particular benefit, have been

settled in both houses. The tables of fees are well known

to parliamentary agents ; they are published in the stand-

ing orders of the commons, and in the House of Lords they

are readily accessible to parties interested.

In both houses there are officers whose special duty it How collected,

is to take care that the fees are properly paid by the

agents, who are responsible for the payment of them.^ In

the House of Commons the whole of these are collected and applied,

and carried to a fee fund, whence the salaries and expenses

of the establishment are partly defrayed; the balance

being supplied from the consolidated fund.'^ In the House

of Lords a considerable portion of the fees is appropriated

in the same manner, to a general fee fund ;
but a part is

still reserved for the particular use of officers, whose emolu-

ments are derived from that source.

By two Acts of Parliament,' a system has been estab- Taxation of

Hshed for taxing the costs and expenses of parliamentary
""*

agents and others, in soliciting private bills in both houses.

In the House of Commons, if the suitors for a bill comjilain Commons,

of the costs charged by a parliamentary agent, or solicitor,

or others engaged in soliciting private bills, or in com-

plying with the standing orders of the commons; or if the

' See supra, p. 307. ' '>'^ Geo. 3, c. II

.

•' 6 Geo. 4, c. 123 (common.'^) ; 7 & S dec. 4, c. fi4 (lords).
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latter complain of the nonpayment of costs, the speaker

is authorized and required, on the apphcation of the par-

ties, to direct the costs to be taxed, so far as they relate

to the House of Commons. The speaker may appoint any

persons to tax the costs, who are authorized to receive

fees for that duty. On their report, the speaker is re-

quired to give a certificate, signed by himself, expressing

the amount of the costs and expenses allowed, which is

conclusive evidence of all the demands certified. If parties

refuse to pay the amount certified, the speaker's certificate

has the force of a warrant to confess judgment, and the

court in which an action may be commenced is required

to order judgment to be entered up accordingly.

Lords. In the House of Lords, if any petitioners /or or against

a private bill, or their agents, apply to the clerk, or clerk

assistant of the Parliaments, complaining of the amount

of the costs, charges, and expenses charged by a par-

liamentary agent, or if the latter complain that he is

aggrieved by nonpayment of the costs, the clerk is re-

quired to appoint persons to tax the costs, so far as they

relate to the House of Lords. These persons are entitled

to fees, as in the House of Commons, and on their report

the clerk gives a certificate, which has the effect of a war-

rant to confess judgment, in the same manner as the

speaker's certificate in regard to the costs incurred in the

House of Commons.

The taxators appointed by the clerk of the Parliaments

have power to administer oaths, and to require the produc-

tion of proper vouchers for all monies charged as having

been paid by a parliamentary agent. And the clerk is

further required to prepare a list or scale of charges

proper to be paid to parliamentary agents soliciting or

opposing bills in the House of Lords, which is to be bind-

ing upon all parties concerned.
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APPENDIX.

1. OATHS TAKEN BY MEMBERS OF BOTH HOUSES OP

parliament.

The Oath of Fidelity.

I A. B. do sincerely promise and swear, that I will be faitliful,

and bear true allegiance, to Her Majesty Queen Victoria. So

help me God.

The Oath of Supremacy.

I, A. B. do swear, that I do from my heart abhor, detest, and

abjure,' as impious and heretical, that damnable doctrine and posi-

tion, that princes excommunicated or deprived by the Pope, or

any'authority of the see of Rome, may be deposed or murtliered

by their subjects, or any other whatsoever.

And I do declare, that no foreign prince, person, prelate, state,

or potentate, hath, or ought to have, any jurisdiction, power,

superiority, pre-eminence, or authority, ecclesiastical or spiritual,

within this realm. So help me God,

The Oath of Abjuration.

\ A B Ao truly and sincerely acknowledge, profess, testify, and

declare, in my conscience, before God and the world, that our

soverei-n lady Queen Victoria is lawful and rightful Queen of

this realm, and all other her Majesty's dominions and countries

thereunto belonging.
r i i r

And I do solemnly and sincerely declare, that I do believe in

my conscience, that not any of the descendants of the I--- - '^

pretended to be Prince of Wales during the life of the late Kin,

iames the Second, and since his decease pretended to be, and took

upon himself the style and title of King of England, by the nam

o James the Third, or of Scotland, by the name of Janus the
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Eighth, or the style and title of King of Great Britain, hath any-

right or title whatsoever to the crown of this realm, or any other

the dominions thereunto belonging ; and I do renounce, refuse,

and abjure any allegiance or obedience to any of them.

And I do swear, that I will bear faith and true allegiance to her

Majesty Queen Victoria, and her will defend to the utmost of my
power against all traitorous conspiracies and attempts whatsoever,

which shall be made against her person, crown, or dignity.

And I will do my utmost endeavour to disclose and make known
to her Majesty, and her successors, all treasons and traitorous con-

spiracies which I shall know to be against her or any of them.

And I do faithfullj^ promise, to the utmost of my power, to sup-

port, maintain, and defend the succession of the crown against the

riescendants of the said James, and against all other persons what-
soever ; which succession, by an Act intituled, " An Act for the

further Limitation of the Crown, and better securing the Rights

and Liberties of the Subject," is and stands limited to tiie Princess

Sophia, Electoress and Duchess Dowager of Hanover, and the

heirs of her body, being Protestants.

And all these things I do plainly and sincerely acknowledge

and swear, according to these express words by me spoken, and
according to the plain common sense and understanding of the

same words, without any equivocation, mental evasion, or secret

reservation whatsoever. And I do make this recognition, acknow-
ledgment, abjuration, renunciation, and promise, heartily, willingly,

and truly, upon the true faith of a Christian. So helj) me God.

The Oath to be taken by Roman Catholics,

I, A, B. do sincerely promise and swear, that I will be faithful

and bear true allegiance to Her Majesty Queen Victoria, and will

defend her to the utmost of my power against all conspiracies

and attempts whatever, which shall be made against her person,

crown, or dignity; and I will do my utmost endeavour to disclose

and make known to her Majesty, her heirs and successors, all

treasons and traitorous conspiracies which may be formed against

her or them ; and I do faithfully promise to maintain, support,

and defend, to the utmost of my power, the succession of the

crown, which succession, by an Act, intituled, " An Act for the

further Limitation of the Crown, and better securing the Rights

and Liberties of the Subject," is and stands limited to the Princess

Sophia, Electress of Hanover, and the heirs of her body, being

Protestants; hereby utterly renouncing and abjuring any obe-

dience or allegiance unto any other person claiming or pretending

a right to the crown of this realm : and I do further declare, that

it is not an article of my faith, and that I do renounce, reject, and
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abjure the opinion, that princes excommunicated or deprived by
the Pope, or any other authority of the see of Rome, may he de-

posed or murdered by their subjects, or by any person whatso-

ever; and I do declare, that I do not believe that the Poj)e of

Rome, or any other foreign prince, prelate, person, state, or po-

tentate, hath or ought to have any temporal or civil jurisdiction,

power, superiority, or pre-eminence, directly or indirectly, witliin

this realm. I do swear, that I will deft-nd to the utmost of my
power the settlement of property within this realm as established

by the laws ; and I do herel)y disclaim, disavow, and solemnly

abjure any intention to subvert the present Church Establishment

as settled by law within this realm ; and I do solemnly swear, that

I never will exercise any privilege to which I am or may become

entitled, to disturb or weaken the Protestant religion or Protestant

government in the United Kingdom; aid I do solemnly, in tlie

presence of God, profess, testify, and declare, that I do make this

declaration, and every part thereof, in the plain and ordinary

sense of the words of this oath, without any evasion, equivocation,

or mental reservation whatsoever. So help me God.

2. THE DECLARATION OF QUALIFICATION, BY MEMBERS OF

THE HOUSE OF COMMONS.

I, A. B. do solemnly and sincerely declare, that I am, to the

best of my knowledge and belief, duly qualified to be elected a

member of the House of Commons, according to the true intent

and meaning of the Act passed in the second year of the reign of

Queen Victoria, intituled, " An Act to amend the Laws relating

to the Qualification of Members to serve in Parliament;" and

that my qualification to be so elected is as set forth in the paper

signed by me, and now delivered to the clerk of the House of

Commons.

3. FORM OF CERTIFICATE TO AUTHORIZE THE SPEAKER TO

ISSUE A WARRANT FOR A NEW WRIT DURIMi A RECESS.

Schedule of 24 Geo. 3, sess. 2, c. 26.

We whose names are underwritten, being two members of the

House of Commons, do hereby certify, that M. P, late a member

of the said house, serving as one of the knights of the shire for the

county of [or as the case may be] died upon the

day of [or, is become a peer of Great Britain, and that
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a writ of summons hatli been issued under the great seal of Great
Britain to summon him to Parliament] [as the case may be], and
we give you this notice, to the intent that you may issue your
warrant to the clerk of the Crown, to make out a new writ for the

election of a knight to serve in Parliament for the said county of

[or as the case may be] in the room of the said M. P.
Given under our hands this day of

To the Speaker of the House of Commons.

Note.—That in case there shall be no speaker of the House of

Commons, or of his absence out of the realm, such certificate may
be addressed to any one of the persons appointed according to the

directions of this Act.
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Note.—The Figures refer to tlie pages throughout the volume ; and wherever n is amiexoil,

it calls attention to a note at the foot of tiie page.

Abbot, Lord Chief Justice ; his opinion in 1

the case of Mr. J. C. Hobhouse, 57.

Abinodox, Lord ; fined and imprisoned in

1795 for lihel in publishing a speech de-

livered in the House of Lords reflecting

on an individual, 81.

Access to the Crown; peers, as heredi-

tary counsellors of the Crown, privileged

to free access, 47. Claimed by the com-
mons ; antiquity of the privilege, 46. How
and when exercised, 47. 207.

ACCOUNTS AND PAPERS;
Obtained by order or by address, 309.

Distinction between these classes of re-

turns, 309, 310. When addresses have

been answered, the parties within reach

of an order, 310. Orders discharged, ib.

Returns to be made forthwith, ib. Effect

of a prorogation upon orders and addresses

for papers, 311. Papers presented by

command and by Act, ib.

Printing committee in the commons;
their functions, 311. Unprintiul papers,

312. Distribution of printed papers by

lords and commons, ib. Principle of sale

adopted in tlie commons, ib. Delivery

to members by the Vote Office, 313.

Transmission of parliamentary papers by

post. ib. Arrangement of i)aillamentary

papers, ib. Their statistical character,

313, 314. Tables of revenue, &c. prepared

by the Board of Trade, 314. Improve-

ment of statistical returns, ib. Mode of

preparing orders for returns, 315. Blank

forms, i6. Abstracts, 31G.

ADDRESSES to the CROWN ;

In answer to Queen's speech, 1 44. When
presented by tlie whole house, ib. By the

lords with wiiite staves, ib. Or privy coun-

cillors, ib. Her Majesty's pleasure known

when she will be attended, 144. Prnceed-
ings on the death of the Duke of Sa.\e Co-
bourg-Gotha, 145. In answer to written

messages, 204. Exceptions in the commons,
204,205. To verbal messages, 205. Sui»-

jects ofaddresses, 200,207. Joint addies>es

of both houses, 2()0. Separate addresses,

ib. Mode of presenting joint and separate

address, 207, 208. Dress of peers and
members, 208. Answers to addresses, /'/;.

Addresses for Public Money; rules con-

cerning, 334, 335.

Adjournment of the House
;
])ower of,

solely in eacii house respectively, 35, 30.

Adjournments at the pleasure of tiie Crowe,

ib. Motions for adjournment to super-

sede questions, 172. Analogous motions

in committee, 22!). Adjuurned by .Mr.

Speaker if 40 members not present at four

o'clock, 151. Unless there be a coniniis-

sion, ib- When notice taken, ib. ; or it

appears on division that 40 nu-mbers are

not i)rescnt, (7^. In committee, 152. On
Saturday adjourned in Monday, ih. At

other times adjourned upon (|uejtion, ib.

Adjournment of Debate; nik» con-

cerning; form of question, 172. 21). '"om-

niittee of the whole house cannot adjourn

a debate, 228. Nor adjourn its own sit-

tings, 228, 229.

Ale\n, Henry; committed by the c<un-

mons in 1028 for libel on Parliament, 0:J.

Alford, Sir W. ; case of (1028), H»3.

Aliens; not eligible to be niemlMTs of Par-

liament, 20. Act of 12 i: 13 Will. 3, de-

claring the law, ;^. AndofHito l,sU<t.2,

c. 4, enforcing its provisit>i:s, ib.

Allusions to debates, irregular, 1!)8, 1!K».

Sec also Debate.
n a
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AMENDMENTS to QUESTIONS;
To evade question or alter its meaning,

1 75. Object and principle of an amend-
ment, 180. Forms ofamendment : to leave

out words, 181. To leave out words and

to insert or add others, ib. To insert or

add words only, ib. When to he moved,

ib. Restrictions in proposiiiff, 182. Amend-
ments to amendments explained and illus-

trated, 183. Moved before previous ques-

tion, 184. Moved afterwards, 185. In

the commons must be seconded, ib.

AMENDMENTS (BILLS);
//( re(jard to public bills; to questions

for second reading of bills, 277. To ques-

tion for speaker leaving the chair, 279.

Amendments to bills in committee, when
to be offered, 280. What amendments
admissible in committee, 280, 281. Autho-
rized by instruction, 281. Amendments
to preamble, ib. Amendments to bills on

the report, 283. On the third readingr,

285,280. Proceedings upon amendments
made to bills by the other house, 28s.

And amendment of such amendments, 288,

289. Consequential amendments, 289.

Conferences when amendii.ents disagreed

to, 2b9, 290. Free conferences, 290.

Amiexs, Peace of; amendment of question

concerning, 175.

APOLOfiiES; when required of members,
205.

AppnoPRiATiox Act; reserved until the

end of the session, 319. How effect is

given to the votes of the commons in the

mrantime, 320. Its enactments, 333.

Presented by the speaker for the royal

assent, 334.

ARREST, FREEDOM FROM ;

Antiquity of this privilege, 83. Extends
to members of both houses, ib. And for-

merly to their servants, ib. Freedom of

members and their servants from liability

to answer subpoenas, and to serve on juries,

ib. ; and from commitments by courts of

justice, 84. Servants at present have no
privilege, ib.

Earliest recognition of the privilege, 84,

85. Exceptinn in the case of Mr. Speaker
Thorpe, 85, 86. Vindicated in the case of

George Ferrers, 1543, 80-88. Case of

S.'iialley, the servant of a member, 88.

Fitzherbert's case, ib. Neale's case, 89.

Ca'^es in the lords, ib.

Sir T. Shirley's case, 90. Statutes re-

lating to the i)rivilege, 90-02. Servants'

privilege discontinued, 92, 93. Members,
how released at present, 93. Duration of

privilege, and to whom extended, 94-97.

Whether enjoyed by members in e.xecution

before their election, 97.

Privilege has not been allowed to inter-

fere with the administration of criminal

justice, 104. Causes of commitment on

criminal charges must be communicated
to the house, 105, lOG. Commitments for

contempt, 106-109. Privilege extends to

all witnesses summoned to attend before

either house of Parliament, and to others

in personal attendance upon the business

of Parliament, 110-112.

Articles of Impeachment, 377.

Arcxdel, Earl of; privilege of Parliament

asserted in the cuse of, in staying pro-

ceedings in the Star Chamber for contempt,

108.

A.SGILL, Mr. (1707); exercise of the privi-

lege of the commons in the case of, 93.

AsHBY & White; case of, in 1704, referred

to, 41. 50. Outline of the proceedings,

123, 124.

Ass.\ULT, or Obstruction of Members pu-

nished; resolution of the commons con-

cerning, 64, 05.

Assistants of the Lords ; enumerated
;

how summoned, 155. Were present in

the consilium regis, 156. Their attend-

ance and place in the House of Lords, ib.

Occasionally employed in carrying bills to

the commons, 249, 250. 287.

-^ .Sfe also Judges.

Athol, Earl of, r. Derby, Earl of, 95.

Attainder, Acts of; Juilicature of Par-

liament in passing, .38. Forms observed,

382. Tlie highest form of parliamentary

judicature, ib. How reversed, 445.

Attendants of the Lords, 156. 250.

287.

Atwyll's Case, 17 Edw. 4 ; 45. 85. 99.

Aubrey, Mr. (17.56) ;
privilege extended to,

while promoting a bill in the house, 112.

" Ayes " and " Noes " on a division, 178.

"Aylesbury Men," The; case of, re-

ferred to, 40. 50. 110. Outline of the

proceedings in the case of, 123, 124.

Bail; the courts of law will not admit to

bail persons committed by either house of

Parliament, 56-5!).

Balcarras, Earl of; summoned to attend

the House of Commons, 242.

Ballot; for notices of motion, 168. Se-

lect committees occasionally appointed

by, 232. For jietitions, 308. Formerly

used in the appointment of election com-
mitt(es,342.
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Baltinglasse, Lord (1G41); case of, 92.

Bami'FIELD, Sir William (1(314); case of,

107.

Bankrupts; members found bankrupt in-

capable of sitting and votinjj for 12

months, 28. Powers givtni to the speaker

in a recess to issue warrants for new
writs, 341.

Barnaudiston v. Somes (1(574) ;
jurisdic-

tion of the courts in matters of privilege

oxidained by Lord Cliief Justice North
in, 1 l(i.

Barons ; inquiry into the origin of the

title, 9.

Barwell, Mr. ; his refusal to withdraw

from a committee ; speaker's opinion that

he ought to withdraw, 235.

Bath, Archdeacon of; committed by tlie

commons, in 1640, for libel on Parlia-

ment, 63.

Beaumont, John Viscount ; created by

Henry C, being the first upon whom the

title was conferred, 8.

Benedict Abbas; his mention of the

commons (A. D. 1176), 16.

Benyon i". Evelyn ;
jurisdiction of the

courts in matters of privilege, defined by

Sir Orlando Bridgman in, 118.

Bill of Rights; to be considered but a

declaration of tlie ancient law of Eng-

land, 4. Extract from, declaring the sus-

pending or dispensing witli laws, without

consent of Parliament, to be illegal, 4. n.

Freedom of speech in Parliament con-

firmed by, 80.

BILLS;
Generally.—Same bill may not be of-

fered twice in a session, 186. Evasions

of the rule, 187. Bills once passed or

rejected, 188. Lords' Journals inspected,

and new bills ordered, 189. Bills laid

aside, 190. Prorogation to renew bills,

ib. Clauses in Acts that they may be

amended, 191. Conferences and free con

ferences between the two liouses upon

bills, 255, 256. 289, 290.

See also Private Bills.

BILLS, PUBLIC;
General nature of a bill explained, 269.

Ancient mode of enacting laws, ib. Le-

gislation by bill and statute dates from

Henry 6 ; 270. General similarity in the

practice of both houses, (7*. What hills

must originate in eitlier house respec-

tively, 270, 271. Bills for a general par-

don, 271. Division of public and private

bills, ib.

Public l<ills prtsented in Ih.- Lords, 271.
In the Coninions leave given to brini^

tliem in, ih. Motion for such K.-uve, ih.

Instructions to gentlemen appointed to

bring them in, 272. PreliniinarieH to mo-
tions for hrinniug in bilJM, in <'ertain cases,

ih. Bills originating in eoinniiltee, ih.;

relating to religion and trade, ih. The
grant of ])ublic money, 273; or the inii)o-

sition of a cliarge upon the suhject, ib.

Construction of tliese rules, with prece-

dents, 273 -275.

Preparing liills, 275. Blanks ; italics,

ib. Hills presented, ib. First reading,

276. Second reading ordered on a fnture

(hiy, and bill printed, ih- Reading bilN,

exi)laine(l, ib. Ancient custom of bre-

viates, 277.

Second reading ; forms of amendments,
277, 278. Bills rejected ; an.l rejected

and torn, 278. In what cases counsel

lieard, ih. t^omniittecs on bills. Lords

and Commons, 279. Proceedings in com-
mittee, 279, 2H0. Amendments when to

be offered, 280. Blanks filled up, ih.

What amendments admissible, ih. In-

structions to enable committee to cnnsider

clauses extraneous to the title, 281. Hdls

divided into two by instruction, &c. ih.

Report of prosrresi! ; and report of the

bill, 281. Proceedings on report of bills,

282. Bills reprinted, 283. Clauses added,

and amendments nnide, ih. Bills re com-
mitted; again re-committed, 284. In-

grossment, 284, 285. Third reading, 2H5.

Time of proposing new clauses, 280. Bill

passed, ih. Title of the bill, ib.

Form in which bills are coninuinicnted

from lords to commons, 2K7. Bills sent

by mistake, 288. Bills connnunieated

from commons to lords, ib. Aun^ndments

of tlie other house, agreed to or amended,

ib. Consequential amendments, -.'H'.l. Dis-

agreed to ; conferences and free conferences,

255, 250. 289, 29i). By whom and when

desired, 290. Indorsement of bills, 291.

Royal assent, 2!)1. By comnilssicm
;

origin of givirjg royal assent by coinnii*-

sioii, 291, 292. Form of eomndssion
;

form of royal assent by eomniissinn, 2it3.

Form of words used for different classes of

bills, ih. Form in which tli • royal assent

is refused, ih. I'se of the Nnrmim French,

ib. Royal assent by the Qu. en in per-

son, 294. Ingrossment rolls, ib.

Intermediate forms and stapes of bills

not binding, 295. Bills passed with im-

tisual expedition, ih. Infornialiti" s in the

agreement of both houses, 29('. PylkinR-

ton's case, 297. Factories Bill of 1829,

ih. Sehoolnuisters' W idows' Fuid (Scot-

land) Bill, 1843; 298. Imperfect lndor»e-

II n -
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Bills, Plblic—continued.

iiicnt of bills, 298. Iiiformalities in the

royal assent, (7;. Duke of Norfolk's at-

tainder declared void, 299, 300.

BISHOPS;
The lords spiritual, an estate of the

realm, 5. Their tenure, 5, (i. Represen-
tative bishops of Ireland, 0. Their posi-

tion in Parliament, 10, 1]. How intro-

duced on takinsc their seats, 135. Repre-
sentative bishops of Ireland not intro-

duced, ih. Read prayers in the House of
Lords, ib. Doubts wliethcr, by law, they
are required to be summoned at the trial

of peers, 381 . They attend, but withdraw-
before the vote of guilty or not guilty,
with a protestation saving their riglits in

judicature, 381, 382.

Blackstoxe's Commentaries cited, 5. IG.

83. 94.

Blackstoxe, Mr. Justice; affirmed it to
be the duty of the courts to presume the
orders of the commons and their execu-
tion to be according to law, 117,

Blair, Sir Adara ; impeached of hi-rh trea-
son, with four other commoners, 376.

Blanks ix Bills, explained, 274, 275.
In private bills, 406.

Blood; restitution in, 271. 445.

Board of Trade ; Assist in the examina-
tion of private bills, 386. Copies of pri-

vate bills and breviates to be sent to Pri-
vate Bill Office for, 406.

Books and Lettehs ; not to he read by
members iu their places, 207.

Bractox, Judge; limits of rojal preroga-
tive as laid down by, 4.

BREACHES of PRIVILEGE;
A contempt of the Hif.h Court of Parlia-

ment, 49. How punished, ih. Different
modes of punishnient by loids and com-
mons, 70 Defined, 59, et .leq. Not
puTiislied witliout due inquiry into alleged
offence, flH. Order of the lords, 1 1 lli Ja-
nuary 1(199, //>. Of the Commons, 3]st
Januarj- 1694, and 3d Jiinuary 1701, /7>.

Present practice on eomplaint b( inu made,
G9. Resolution 11th February 17(iH, dis-

couraging frivolous complaints, ib. House
may |iuuish in one session oileiices com-
mitted in another, /'i;. Order of 4th and
14th April 1707, ib. Or in a former Par-
liament, 70. Disobedience to chairman's
order for attendance of a witness, 233.

Publication of evidence and documents not
reported to the house, 237, ice.

See also Privileges.

Breretox, Mr. ; Case of (1605), 107.

Breviates. Of Public Bills; ancient
custom

; suggestions thereon, 277.

Of Prioite Bilh ; 408. Breviate
of amendments made by the committee,
submitted to the chairman of ways and
means, 431.

Brihehy
; special reports of election com-

mittees, .366. Proof of agency not 1 1 pre-
cede evidence of bribery, 367. Results of
this law, ib. Writs suspended, 368. And
election committees re-assembled, ih.

When charges of bribery abandoned, ib.

Election committees appointed to investi-

gate charges of bribery in petitions, or
when petitions have been withdrawn, ib.

Bridgmax, Sir Orlando
;
jurisdiction of the

courts in matters of privilege defined bv,
118.

British Constitution; how far within
the design of this treatise, 1.

British India ; the government of, by
the EaSt India Company, contr.:lled by
ministers responsible to Parliament, 30.

Brougham, Mr.; sat as speaker of the
lords, 22d November 1830; 152.

Brown, T. ; committed by the lords for

pul)licatiou of dcb,.tes,61.

Brudexell, Lord ; withdraws on question
concerni :g him, 211.

Brvehs, J. (1626) ;
privilege extended to,

whilst attendiiig the house as witness,
111.

Buckixgham, Duke of; proceedings of,

committee on charges against, in 1626;
235.

Budget, the; its nature described, 330.

BURDETT, Sir Fi'ancis^ h'scase referred to,

50. 118, 119. Power of the serjeant-at-

arms to break into a dwelling-liouse

atlirmeil in the case of, in 1810; .52-55.

Committed to the Tower by the commons
in ISIO for libel on the house, 64. The
power oi' the house to commit for libel

questioned in this case, but confirmed, ib.

Withdraws, on question concerning him,
210.

BuRDETT V. Abbot; dictum of Lord Ellen-

borough in, as to jurisdiction of the com-
mons, 118,119. The autiiority of the house
sustained and vindicated in this case, 124,
125.
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BuKiAL Grounds ok Ckmeteiuks; iki-

ticps required ia regard to hills relating

tliereto, .'590. Estimates and siiliscriptioii

contracts, ih. Standing order of the lords

concerning, 442.

Burton, Mr. Christie, (1819) ;
jirivilege

when taken in execution before election
;

93. 97.

Butler, Daniel ; committed by the House
ofCommons, 1809, for arresting Sir Charles

Hamilton, a member, 66.

Call of the House; in the lords, 148.

382. In the commons, 149.

Canada, Lower ; the constitution of, sus-

pended in 1838, and provisional govern-

ment established by the British Parlia-

ment, 30.

Candidates, Petitioning; eligible to Par-

liament, 341.

Candles; motions for bringing in, 177.

Canning, Mr. Secretary, withdraws on
question concerning him, 211.

Canterbury, Archbishop of, 6; privilege

in the case of the servants of, (1597), 89.

Carr, William ; fined and imprisoned by
the lords in 1607, for libel on Lord Gerard
of Brandon, 65.

Causes OF Summons; declared, 34; Parlia-

ment not bound to consider causes of sum-
mons alone, but may proceed with otlier

business, 34. Declared by the Queen in

person, 142. By commission, 143. Bill

Tea.ii p7-oJ'ontia in both bouses, 143, 144.

Chairman of Committees of the
WHOLE House

;
performs, in committee,

the duties of speaker, 225.

Lords.—Ndt to leave the chair without

leave of the committee, 226.

Commons.— Bei)Orts \^T- gress, 227. On
points of order, ib. Effect of motions for

chairman to report progress or to leave

the chair, 229.

Chairman of Lords' Committees; no-

minated at the comraencemtnt of each

session, 224. Takes the chair, except

where otherwise directed, ih. His duties

in regard to private bills, 386. 435. 439.

453.

Chairman of Committee of Ways and
Means; Usually takes the chair in com-

mittees of the whole house, 224. And
carries bills and messages to the lords,

250. 288. His duties in regard to private

bills, 386. 408.414.430.

Chairman of Select Committkeh;
Lor(l.\:—Vot( 8 like other piers in the

committee, 2.36.

Commons. — Witnesses summoned by
orders sigiud by him, 233. Given the
casting vote when the numbers are ecimil,

but otherwise never votes, 236. Of com-
mittees on private liills, 4(12. 412. 422.
426. 439. 453.

Chairman op x Meetixt;
;

petition

signed liy, received only as liis individual

petition, 304.

Challenges, by Members; liow prevented
and punished, 205.

Chandois, Lord (1597); case of tlie ser-

vants of, 89.

Chaplain (Mr. Speaker's); reads prayi rs

daily in tiie lio;;se, 13!).

Charges UPON the Subject; construr-

tion of rules concerning imposition of by
bills, 273, 274. Rule in regard to lords*

amendments, 321, 322.

See also Supply and Ways and
Means.

Charities, Trusteesof; their consents liow

to be taken, 441.

Charlton, Mr. Lechmerc ; committed l)y

the lord chancellor in 1837, for contempt,

109.

Chatham, Earl of ; exception taken to

words used l)y, 202. Misunderstanding

with Duke of Richmond, 204.

CiiEDDER, Richard; case of privilege, 84.

CiiERBURY, Lord Herbert, of; exception

taken to words used by, 203. Ordered to

v.itiidraw, 211.

Chiltern Hundreds, Stewardship of;

vacates seat in Parliament, 340.

Church Doors ; notices of applicatit»n<i

for private l>ills aftixed on, 390, 391.

Sec also .Nuticks.

Church Rates ; mntion decided to be

irregular, in 1840; 187.

Church Temporalities (Ireland)

Bill, 1833 ; did not concern n-ligion so

as to originate in a committee, 273. Im-

posed a tax, and was tlierefore with-

drawn : report of precedents, 274, 275.

Cinque Ports ; the representatives of the,

styled barons, 22. n.

Cities and Boroughs; state of the elec-

tive franchise, in En;,land, 24. In Scot-

land, 25. In Ireland, ib.

H H 3
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Citizens and Brnon-iSKs ; their adJition !

to the legislature, 15. 17.20. Ainoiiut of
i

their wages in the time of Edward ; 21.

Qualificatiou of estate bv Act 1 & 2 Vict.

c. 48; 26.

Clare, Bogo de ; case of, 18 Edw. 1;
98.

Clarendon, Constitutions of; cited in re-

ference to the voting of spiritual lords in

cases of blood, 381.

Clarendon, Lord
;

jurisdiction of the
commons in matters of privilege, defined

by, 116.

Clauses ; added, divided, &c. in commit-
tee, 281. If add'd in committee, must
be within the title of the bill, 280,
281. Unless authorized by instruction

from the h:iuse, 281. Added on report;

proceedings and rules, 283. Clauses con-
taining rates, Sec, 283, 284. Added to

bills on third reading, 285. Time of pro-
posing new clauses, 286.
How considered in committee on a

private bill, 425. 440.

Clergymen ; are ineligible to seats in the

House of Commons, 27. Act of 41 Geo. 3,
c. 6.3, ib. Act of 10 Geo. 4, c. 7, a. 9,
excluding the Konian-catholic clergy, ib. i

Clehk of the Cuown; delivers the re-'

turn book to the clerk of the House of
Commons, 1.34. His certificate of the;
election of representative peers of Scot-

1

hind, 135 ; and of Ireland, ib. Ordered to
attend and amend returns, 42. ^^'arrants

i

directcrl to liim to issue new writs, 42.
j

337. His duties on tlie royal assent being
given to bills, 291. 293.

|

Clerk of the IIoise of Commons;'
appointed by letters patent, 157. Clerk
assistant and sc^cond clerk assistant, ib.

General view of his duties, 157, 158.
Puts questions on the election of speaker,
136; and for iidjoumment, in his absence,
154. Administers oaths to members, and
receives the account of their f|ualification,

1.39. Calls over names on a call of the
house, 149. Clerk assistant or second
clerk assistant goes to the bar of tlie

lords on furtiier prorogations, 166. No-
tices of motions entered by the latter,168.

Signs orders for attendance of witnesses,
2.39 ; and for their expenses, 248. Ordered
to take down words spoken, 197. 206.
Indorsement of hills by, 291 ; or l)y clerk
assistant, in his absence, 291. w. Petitions
may be read by, 307. D.ities in regard to

controverted elections, 351. 355. 359.

Clerk of the Parliaments; office exe-
cuted by de];uty ; his duties, 156. Authen-
ticates co)jies of Journals, IM. Receives
money bills from the speaker at the bar,

165. 334. Signs orders for the attendance
of witnesses, 239. Swears them at the
bar, 243. Occasionally sent with messages
to the commons, 250. 287. Indorses bills,

291. \Vaits upon tlie Queen when about
to give royal assent to bills in person, ib.

Signifies the royal assent, 293. Appoints
taxators of costs in private bills, 458; and
prepares list of charges, 4.59.

Clerk of the Peace; plans, duplicates,
books of reference, sections, &c., to he
deposited with, 392, 393. Memorial to

be indorsed by him, of the time at which
they were lodged with him, kc, 392.
Alterations of plans, &c., after the intro-

duction of the bill into Parliament, 437.

Cochrane, Lord; privilege not extended
to, 105.

Coke, Sir Edward; his opinions referred

to, as to the separation of the two houses,

18, 19. The authority of Parliament un-
limited, according to, 81. The law of
Parliament defined by, 48. Maintained
the claim of the commons to be a court
of record, 71. Referred to, 84. Affirmed
either house of Parliament to he the only
judge of its privileges, 115, 116. Moved
that a bill be torn in the house, 278.

Colepepper, Thomas ; committed by the
commons, in 1701, for libel on Parlia-

ment, 64.

Coleridge, Mr. Justice; duties of the
courts in matters of privilege, explained
by, 120.

Colonies; the legislatures and laws of,

subordinate to the Imperial Parliament
29, 30. Legal riglit of Parliament to im-
pose taxes upon colonies for the support
of the mother country, 30.

Commission for Royal Assent to Bills;

makes a house, 151. Origin of giving
the royal assent by, 292. Form of com-
mission, ib. Of royal assent by commis-
sion, 293. 299.

Commissions, in the Army and Marines;
do not vacate scats in Parliament, 340.

Commitment; the right of, for contempt,
belongs equally to I)oth houses, 49. Re-
garded with jealousy when exercised by
the commons, ib. Right of commons es-

talilishcd by immemorial usage, &c. 50.
Right of the lords to commit questioned,
and confirmed in cases of Earl of Shaftes-
bury in 1675, and of Flower in 1779, ib.
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Commitment—continued.

Cau8e3 of conimitment raiinot be inquired

into by courts of law, 50. 58. Commit-

1

ment by tiie lords for term bpyond tlic
!

session, 70, 71. Present position of the

conimons, 74. Iniprisoiinient liy commons
concluded liy prorogation, 74, 75; pri-

soners held longer in custody, wouhl be

discharged on writ of habeas corpus, 75.

COMMITTEES of the whole HOUSE;
1. General! I/.

2. Lords.

3. Commons.

1. Generally.—Restrictions upon speak-

ing removed in, 196. Conduct of business

in committee, 225. In the lord*, a peer

addresses their lordships, ih. In the com-

mons, members address the chairman, ih.

Chairman performs the duties of speaker,

ib. A committee can only consider the

matters referred to them, lb. Unless

enabled by instruction, ih. Instruction

should be moved after reading the order

of the day, ib. Motions in committee need

not be seconded, ib. Previous question not

admitted,and why, (i. Meml)ers may speak

more than once to questions in committee,

226. To speak standing, ih. House re-

sumed, 227. In cases of doubt, i6. On
other occasions, lb. In case of disturb-

ance, lb. Forty members a quorum in the

commons, 228. Cannot adjourn a debate,

or its own sittings, ib. Motion (in the

lords) that the house be again put into

committee, 229. Report of progress, lb.

Motions that the chairman do report pro-

gress, ib. ; or do now leave the chair, ib.

Proceedings in committee not entered in

the Lords' Journals, lb. ; nor in the Com-
mons' Journals until 1829, lb.

2. Lnrcb.—The liouse put into a com-

mittee, 224. Chair taken by chairman of

lords' committees, ib.

3. Commons.—Houseresolvcs itself into a

committeeoftiiewliole house, 224. Speaker

leaves the chair ; mace removed, lb. Chair-

man of ways and means tlie usual chair-

man, ib. If difference arises in tiie choice

of chairman, the house decides, ib.

COMMITTEES, SELECT;
1 . Generally.

2. Lords.

3. Commons.

1. Generally.—Their general province

and duties, 2;J0. Can only consider the

matters referred to them by the house, ib.

Their powers extended or limited by in-

struction, ib. Petitions and documents

referred, 2;J0. Of liutii houses coimiuumI-

eating with each other, 258.

2. Lords.—Their uppointinent and con-

stitution in the lords; thr.e the onliuary

quorum, 230. 2;):J. Ordered to meet in the

prince's lodgings, 2.'U). Lords to -peak
uncovered, 231. May l)e attended by the
jud'^'cs, ib. Refusal of Lord ( liief Justice

Popliam to sit, ib. .\re not authorized by
the liouse to sen(] for \vitne>;<es or docu-
mentary evidence, ib. Attcn lance of wit-

nesses enforced by order of the liouse, ib.

Strangers generally excluded, 234. Lords
not of the committee may lie present, ib.

iMode of deciding in case of equality of

voices, " scmjjer prcesuniltur pro ite-

gante,'' 236.

3. Conimons.—Appointment and consti-

tution in tiie commons, 231. The number of

members, *7>. Their attencUince, (7*. Notice

of noudnation, 232. List of menjbers serv-

ing, lb. Their names prefixed to questions

put to witnesses, ib. Minutes of proceed-

ings, ib. Names taken down in divisions,

ib. Peculiar modes of nomination, by

ballot, &c. in spL'cial cases, lb. Members
nominated to examine witnesses, without

voting, ji. Memhers added and discharged,

ib. Quorum of comudttees, 233. If no

quorum named, ib. Proceedings wlicn pro-

per nuud)er are not present, ih. P iwt-rto

send for persons, jiajn-rs, and records, ib.

Witnesses summoned by chairuuiu's order,

ib.; and censured by the house for dis-

obedience, ih. Strangers generally allowed

to Ire ))reseiit when wituess^'S under c.vauii-

nation, 234 ; but never while thecoinniit-

tee are delil)eratinif, ih. Members, not of

the committee, oii^ht immediately to n-
tire when the committee are ai)out to de-

lilierate, ib. But have claimed the right

of being present, ib. Power of the com-

mittee to exclude them, considered, ib.

Precedents, 234, 235. Propriety of ol>-

taining an order of the house for tlieir ex-

clusion in certain cases, 236. Secrt't coiii-

mitteis, ib. -Alode of dividing ; eustiuK

voice of chairman, ib. Rule explained by

the house, to rectify a mistaken view of

the practice of the house, ib. JLiv adjourn

its sittings, ib.; and sometinub from place

to place, ib. May not sit without leave

during the sitting of the house, nor al"«er

adjournment, 237. Receive notice of pray-

ers from the serjeaut, ib. Their proceed-

ings void after this notice, ib. L.ave to

sit till five o'clock,!/;.; or on .>^utur.l.iy,iA.

Their mode of summoning wiiu. jm-.-, 240.

Attendance of meml'ers to be exanilne<l ;

liow secured, 240, 241. Of meinberi of

the other house, 241.

n n 4
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Committees on Private Bills;

1. Commons.

2. Larch.

1. Commons.—On unopposed bills, 400.
On opposed bills, ib. Speaker's lists

for committees, ih. Selected members,
409,410. First meeting; notices, 410.
Postponement of first meeting, 41 1 . Con-
stitution of committees on opposed bills,

ib. Attendance of members: decbiration,
when to be signed, ib. Quorum, ib. On
competing lines of railway, 413. Proceed-
ings and duties of committees on private
bills, 412. 414.

Proceedings in committee, 423. Room,
when opened and cleared, ib. Appearance
of parties, ift. Case opened, 424. Proof
of preamble, ib. Parties heard against
preamble, ib. Question upon preamble,
425. Preamble not proved, ib. Altera-
tions in preamble, 42fi. Plan, &c. and
committee-liill and clauses to be signed
by cliainnan, ib. Committee to report
tlie bill, with certain particulars, 420, 427.
Special rejiorts, 427. Brighton railway
competing lines, 428. Witnesses, how to

be summoned, ib. Evidence reported, 429.
Time limited for reports, ib. All bills to

be reported, ib. Adjournment of com-
mittees, 430. Committees revived, ib. On
re-committed bills, 432.

2. Lords.—Standing order committee,
and committees en opposed bills, 43o.
Notice of mr'fting, ib. Unopposed and
opposed bills, 439. Op n committees and
committees selected, 438, 439. Sittings

of committees, 440. Proceedings in com-
mittee, /i. A\itnesses, &c., vft. Proof of

consent, 441. Special standing orders
concerning particular bills, 441-443. 453.

COMMONS, HOUSE OF;
Elected by virtue of a writ from the

Crown, o. Enrly history of the commons,
11-13. Under Saxon institutions, 12.
The witteiia-gemote, 12, 13. After the
Norman Conquest, 13-18. Knights of
the shire, when first summoned to Par-
liament, and by whi-m chosen, 14, 15. 17.

20. Citizens and burgesses, 15. 17. 20.
Pf-ference to the Ma'„nia Cliarta of King
J hii, in connexion with the origin of re-
presentation, 10. Sittini,'s of lords and
commons originally held in one chamber,
18-20. Separation of the two bf>uses, 20.

Their practical union at present, ib. Num-
ber rif iiieniliers at different periods, 20, 21

.

Number of nn inbers added on the uni(/n

of Scotland and Ireland, 21. Wages of
members in the reign of Kflward 1 ; ib.

Alteratious eflectcd by the Reform Acts

of 1832; 21. Total number of members,
bow distributed, 23.

Right of the commons in voting sup-

plies, and imposing burthens upon the

people, 39, 40. 270, 271. 319-324. Of
determining elections, 40-42. C37, et seq.

Have no control over the eligibility of

candidates, except as regards their quali-

fications, 42, 43. Examination into the

claim of the commons to be a court of

record, 71,72.1-58.244. Impeachments
by, 38. 374, et seq.

See also Particular Proceedings through-
out the Index.

Competing Lines of R.4.ilw.\t; com-
mittees on bills for, in the commons, 413.

CoMTN, Lord Chief Baron ; the exclusive

jurisdiction of Parliament in matters of

privilege affirmed by, 117.

CONFERENCES

;

Subjects for a conference, 252. When
to be denianded, 253. Its general purpose
to be stated, ib. Reasons ( ffered, 254.

Time and place of meeting, ib. Mana-
gers appointed, (6. Their duty, 255. Con-
ferences in regard to bills, ib. Free con-

ference, ih. Forms of holding conferences,

256. Standing orders of the lords con-

cerning, 257. Proceedings when amend-
ments to bills disagreed to, 288, 289.

Free conferences, 290. Conference, by
whom desired, ib.

CoNiNGESBYjLord; withdraws on motion
concerning him, 210.

Consent of the Crown ; how and when
signified, 203.

Consents to Private Bills ; standing
orders requiring, 389. Proof of consents,

in the commons, 415, 410. In tlie lords:

to be jicrsonal, or an affidavit of disability,

441. Consent of trustees for charitable

purposes, ib.

Consequential Amendments; 289.

Consolidated Fund ; settled charges

upon by various Acts of Parliament, 327.

329, 330. Produce of all taxes carried

to, 325. IIow applied, and by what au-

thority, 330.

Contempt of Court; commitment of

members of Parliament by courts of jus-

tice for, 100-110. Privilege maintained
by commons, 107. Peers declared to have
no privilege as against writs of habeas
corj)us, 108. Privilege not enforced in

recent cases, 108-110. Process formerly

for contempts against persons having pri-

vilege of Parliament, by sequestration of
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property, 100. Privilci^c inaintainiid in

Act 2 & 3 Will. 4, c. 0;J, for puiiislimint

of contempts of ecclesiastical courttt, 10!),

110.

" Contents " and " Not-Coxtents ;" on

a division in the Lords, l78.

Contractous
;

govprnnient contractors

disqualified from SL'rvin<f as members of

Parliament by Act 22 Geo. 3; 28.

Controverted Elections. See Elec-
tions, Controverted.

Convocation ; voted subsidies for tlio

clergy from Edward 1 to Charles 2; 318.

Cook, Richard, case of (ir>84); 102.

CooKSEY, Ricbard ; imprisoned by the

Lords, in 177G, for sending- insulting letter

to the Earl of Coventry, 6.3.

Copyright of Books Bills; not held

to Concern trade, 274.

Copyright of Designs Bill ; held to

concern trade, 273.

Cornwall, Duchy of; consent of the

Crown signified in regard to, 204.

Cornwall, Duke of; Edward the Black

Prince created, being the first upon whom
the title of duke was conferred, 7-

Coronation Oath ; binds the Crown to

govern according to law, 3.

Corporations Aggregate ; their peti-

tions to be under their common seal, 304.

Corrections of Evidence ; by wit-

nesses, how limited, 237.

Costs
;

Controverted Elections.—When pay-

able ; how ascertained and recovered, 369,

370.

Private Bills.—Taxation of, lords and

commons, 458, 459, 460.

CosYN's Case (12 Edw. 4), 98.

Counsel ;
members not to plead liefore the

lords on a bill depending, 223. IleanHn

peculiar cases against public bills, 271).

On the second readinc, ib. On other

stages, 279. 281. Before election com-

mittees, 365. Before committees on pri

vate bills, 422-425. 440. Counsel to

chairman of lords' committees, 439.

Counties; state of the elective franchise

in : In England, 23. In Scotland, 25.

In Ireland, ib.

Courts of Justice ;
grand committee no

longer appointed, 229.

COURTS OF LAW ;

Difiiculty of defining their jurisdiction

in matters of privilege, 113. General

principles st;ifed, 1 13, 114. Lepiil autho-
rities favonrublc to tlie (•xclu^ive juriit-

diction of Parliament, 115-1 17. .\iitho-

rities in 8up])ort of the jurindietioii of

the courts, and adverse to chiiniH of pri-

vilege, 118-120. Jud;;nicnts of court.n

adverse to ])arliHmeiitary privilege, and
proceedings of Parliament th('r(Upf)n, 120-
129. Present po^ition of ])ri\ilcge in re-

ference to the jurisdiction of the courts,

120.

Courts Martial ; amst of members
to be tried by military courts nmrtial

communicated by tlie Crown, 262. Ad-
dress in answer, 265. By naval courts

martial eummunicatcd by the h)rds of the

Admiraltv, 2(i2. No address in answer,

265.

Creevey, Mr.; fined 100/. in 1813 for

libel, in having published a speech de-

livered in the House of Commons reflect-

ing on an individual, 81, 82.

Cromwell, Henry Lord, case of (1572),

106, 107.

Crosdie, Sir Pierce (1640"); privilege ex-

tended to, whilst attending as witness in

Lord Straftbrd's cause, 110.

Crosby, Brass; his case in 1771 ; 50. 57.

Jurisdiction of the courts in nmtters of

privilege defined by Mr. Justice Black-

stone in the case of, 117.

Cross Benches; in the lords, 145, 146.

Crossing the House; rules concerning,

206, 207.

CROWN, THE;
1. Prerogntivcs.

2. Demise of.

3. Its rehitioiis to and coniDiiiuica-

tions with Parlianiciit.

4. Acceptance of Office under.

1. Prernrjatircs.—Hereditary, luit sul>-

ject to Parliament, 2-5. Oafli taken at

coronation, 3. Limits of its preri'unif ivps

defined by 12 A: 13 Will. .3, c. 2 ; i7>.

Powers of Parliament to bind the Crown
attirmed by 6 .\niie, c. 7, ih. Limit-* of

the T'lyal prerogatives as laid clown l)y

Judge Braeton, 4; by Judge TorlC'Cue,

i^. ; and by Sir Tlionias Suiylli, i/i. Its

prerogatives in connexion with the lepi.s-

lature, 5. Prerogatives of tlie Crown in

reference to Parliament enumerate<l, 31-

30.

2. Demise of.—Parliament meets im-

me<liately upon", 34 All the niemlMTS of

both houses again take the oaths. 142.

Addresses of condolence on, 267.
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Crown, TiiE—continued.

3. Its relations to and communica-
tions with Parliament.—Queen's name
not to be used in debate to influence votes,

200, 201. Queen supposed to be always
present in Parliament, 259. Can only
take part in its proceedings in Ihe exer-

cise of parliamentary prerogatives, ib.

May be present in the House of Lords
during debates, ib. Discontinuance of
the practice, ib. Communicates wiili

Parliament in person, or by commission,
260. By message under the sign manual,
ib. Subjects of such messages, ib. Com-
municated to both houses, 261. On mat-
ters of supply, ib. Verbal mes-ages
when members are imprisoned, 26-2. To
be tried by courts martial, ib. Queen's
pleasure signified, 26.3. Royal recom-
mendation or cimsent, ib. Crown places
its interests at the disposal of Parliament,
264. How such communications are ac-
knowledged, ib. Addresses, 264, 265, 266.
Joint addresses of the two houses, 266.
Separate addresses, ib. Modes of pre-
senting, 267, 268. Its constitutional

functions in regard to the public income
and expenditure; and in connexion with
the grants of the commons, 324. 326.
Recommendation of the Crown to peti-

tions, motions, &c. 325. Petitions for

compounding debts duo to the Crown, ib.

4. Acceptance of Office under.—Va-
cates seats in Parliament, 339, 340.

6'ee also Accii.ss TO THE Crown. Ad-
dresses to the Crown. Queen.

Crown, Church or Corporation Pro-
perty, ice; notice to o^^^^trs required in

bills relating to, 390.

Cuts, Canals, &c. ; special notices and
plans required, besides those applicable
generally to the second class of private
bills, 395.

Danby, Earl of; reference to his impeach-
ment, 379, 380, 381.

David's, St., case of Bishop of, 84.

Dk Annus; this law of Edward the Con-
fessor confirmed " by the king, the barons,
and the people," 13.

DEBATE;
A peer addresses " the rest of the lords

in general," 191. In the commons, a mem-
ber addresses the sp<!aker, ih. Members
speak standing, ib. Excejjtions in case of
sickness or infirmity, ib. Speak sitting
and covered during a division, ib.

Debate arises after question proposed,
171. 192. Cannot arise after question
entirely put, 192. Who may speak; in

the lords, 192. In the commons, 193.
When two members rise, ib. Members
must speak to the question, 194. May
not speak whon no question befire the
house, 195. Indulgence granted in cer-
tain cases, ih. Members to speak once
only, ib. Except to explain, ih. To re-
ply, 196. And in committee, 196. 226.
On new questions, 196.

Order in debate, 197. Words taken
down, 197. 206. Rules for members in
speaking

; not to refer to prior debates,
198. Nor to reflect upon votes of the
house, 199. Nor to allude to debates in

the other house, ib. Queen's name not to
be used to influence tlie decision of the
house, 200-203. Offensive words against
Parliament or either house to be avoided,
202. Exceptions taken to words, 203.
Words against a statute, ib. Personal
allusions against members, ih. Words
of heat, 204, 205.

Rules to be observed by members at-
tending to debates, to keep their places,
206. Entering and leaving the house, ib.

Not to cross before members speaking, ib.

Not to read books, newspapers, or letters
in their places, nor to take tobacco, 206,
207. Maintaining silence ; hissing, or in-
terruption, disorderly, 207. Cries of
" hear," " hear," wlien disorderly, 208.
Interruptions in committee, 208, 209.
Autliority of the speaker in maintaining
order in debate, in the lords, and in the
commons, 209. Members withdraw wheu
their conduct is under debate, 210. Ad-
journment of debates, 211. Motions, for
adjournment of, 172.

Pnlilication of Debates, declared by
the lords to be a breach of privilege, 60.
And by the conimons, 61.

Debts to the Crown; rule concerning
petitions, 263. 325, &c.

Declaration; ofqualification, 141; App.
462. Of members serving on committees
on private bills, 411.

Dr Grey, Chief Justice; his dictum in
Brass Crossby's case in 1771 ; 57.

Demise of the Crown ; Parliament may
meet without sun>mons by Act 6 Anne, c. 7,
on, 33. By 37 Geo. 3, c. 1 27, such Parlia-
ment to exist for six months only, if not
dissolved in the meantime, 34. All mem-
bers of both houses again sworn, 142.

De Modo tenendi Parhamentum;
this ancient treatise referred to, 18.

Den.man, Lord ; dicta in Stockdale v. Han-
sard, 75. (ieneral jurisdiction of the
courts in matters of privilege, defined by
119.
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Depositions, in divorce cases, from India,

452, 453. 455.

DeTallagio nox concedexdo,25 Ed.l;

the rij^Iit of the commons to tax tliemsclves

acknowledged by this statute, 17. 318.

DiGGS, James (1585) ;
privilege of, 89.

Disobedience toOuders; punished as

breach of privilege, 00. (i-J.

Dissolution of Parliament; power of

the Crown to dissolve Parliament, 3(5.

Act of Geo. 1, the Septennial Act, ib.

Usual form of dissolution, 37. Dissolved

in person by the Prince Regent, ih. Dot's

not determine an impeachment, 379. Nor
a divorce bill, in certain cases, 453.

DIVISIONS;
1. Generalbj.

2. Lords.

3. Commons.

4. In Select Committees.

1. Generally.—When a division arises,

178. Voices of members to determine

their votes, 179. Members in, speak sit-

ting and covered, ib.

2. Lords.—Lords who desire to vote

and hold proxies must be present when
question put, 212. House cleared on divi-

sion, 213, 214. Not-contents within the

bar; contents below the bar, 215. One
teller for each party, lb. Proxies called

for, ib. Vote of lord chancellor or speaker,

how given ; votes and i)roxies jointly de-

termine question, lb. When voices equal

the not-contents have it, ib. Reversal of

this rule in giving judgment, ih. Manner

of voting in the house when there is no

formal division, ib. Rules concerning

proxies, 219, 220. Protests after division,

221.

3. Commons.—Members must be pre-

sent when question put, 212. Cases of

votes being disallowed, in the commons,

212, 213. House and lobbies cleared of

strangers, 213, 214. Division bell, 213.

Time allowed for reaching the house, 21 4.

Members arriving too late, ib. Question

twice put if division not anticipated

;

and why, ib. Practice of dividing before

183G; 215. Present mode of counting

members from separate lobbies, 210.

Speaker appoints tellers, 210. If two

tellers for each duty cannot be found, no di-

vision ensues, /ft. Prcce<lents,(&. Sugges-

tion of a rule,i6. Mode ofnotmg the names,

217. Numbers declared, ib. A second

division in case of disagreement, ih. If

numbers equal, speaker gives casting voice,

218. Principles upun uliich liis vote i*

usually declared, /7(. Precedent', </;. Pub-
jieaticni of division lists, 219. DiviHioutt

in committee, ih. Practice of |)airn, 221.

Personal interest ; when it di>qMulitiefl

members from voting, 222. Votes dis-

allowed, 222, 223.

4 In Select Coniinittern.— Rules con-
cerning divisions in select eouiniittecH : of
the lords, 230., Of the commons, 232,
230. On private bills, 415. 428.

DIVORCE BILLS;

1. Lords.

2. Commons.

1. Lnrd.s.— Petition for divorce bill to

be presented with copy of the ])roceeding»,

&c. in the Ecclesiastical Court, 449. No
bill to be received without clause pro-

hibiting the offending parties from marry-
ing, ib. Proceedings on trials, ib. Pe-
titioner to attend on second reading to bo

examined as to collusion, ib. Second
reading, 452. Depositions in India, ih.

Warrant for taking depositions ; how ob-

tained, 453. Referred to committee of the

whole house, 454.

2. Commons.—Proceedings in the com-
mons upon divorce bills brought from the

lortis, 455. What eviilence to be ifiven,

ib. When pititionerfor bill to attend the

committee, 450. Rei)ort, ib.

Door-keepers; lock doors on a division

by order of the serjeant, 214. Delivery

of printed copies of private bills to door-

keepers before first reading, 4(Mi. Of
amended bills before consideration of re-

port ; and certificate of delivery to be pro-

duced, 430.

Douglas, Mr. Gilbert (1742); privilege ns

solicitor for several bills depending in tiie

house, in, 112.

Downing, W. ; fined and imprisoned by tlie

lords in 1088-9 for libel on Lord Grey of

Wark, 05.

Drainage Bills; standing order* to be

proved and enforecil in the committee on

the bill in the commons, 421. In the lords,

concerning deposit of i)urcliasc-uioney,

441,

DOKES; origin of the title, 0.

Ealoormen ; official but not licrcdifary

titles amongst the Saxons, 7. Similar in

character and dignity to the title of count,

8.

Earls ; origin of the title, 7, 8.
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East India Jcdicature Committee
(1782): Mr. Barwell's refusal to withdraw,

235.

Edward 3 ; demand of homafre from, by the

Pope, laid by tliat monarch bLfore his Par-

liament, 3, 4.

Election Proceedings Committee;
exclusion of members during the exami-

nation of witnesses not sanctioned by the

house, 235.

Elections; how held and determined, 29.

Jurisdiction of the commons in matters

of election, 40-42. No control in the

commons over the elipiMlity of candidates,

except as regards their qualification, 42.

ELECTIONS, CONTROVERTED;
Principle of ballot in the appointment

of committees superseded by tliat of selec-

tion, 342. Election petitions, when to be

presented, 343. Members returned for

two places, ih. Members to withdraw
wliile their returns are in question, 343,

344. Double returns, 344. Interference

of peers, lb. Petitions alleging bribery,

345.

Administration of the election law, 345.

The petition, 345, 34G. Recognizances,

and sureties, 340-348. Petitions with-

drawn, 348. Proceedings when seat be-

comes vacant, 348, 349.

General CommifteeofElections.—How
appointed, 349, 350. Election petitions

referred, 350. Tlieir proceedings, 351.

Excuses, exemptions, and disqr.alifications

of members from serving on election com-
mittees, 352, 353. Lists of members
printed, 353. Divided into panels, 354,

355. Correction of panels, ike, 355.

Chairmen's Panel.— Its constitution

and duties, 354. Proceedings of the ge-

neral committee in choosing election com-
mittees, 355-359. Chairman's panel ap-

point a chairman, 359.

Election committees reported, and mem-
bers sworn, 359. n. When members are not

present, ih. Proceedings of election com-
mittees, 301-3(50. S])ecial reports of bri-

bery and agency, 300, 307. Pllection com-
mittees re-asseml)led to examine charges

of bribery, .308 ; and sometimes specially

constituted f(ir that purpose, ib. Elec-

tion committees not dissolved l)y proroga-

tion, ib. Costs on frivolous and vexatious

petitions, &c., 3(>9. Costs, how ascer-

tained and recovered, 309, 370. Recog-
nizances estreated, 370. Commission to

examine witnesses in Ireland, 370-373.

Elective Franchise; outline of the

former and present state of the, 23-25.

Constituency of English counties, 23. Of
cities and boroughs, 24. Constituency of

counties, and cities, and burghs in Scot-

land, 25. In Ireland, ib. Qualification

and discpialification of voters, ib.

Ellenborough, Lord; authority of the

seijeant-at-arms to break open doors, af-

firmed by, 54. Dictum in Burdett v.

Abbot as to jurisdiction of commons, 118,

119. His opinion on the proceedings

against the judges in the case of Jay v.

Topham, 123.

Elliot, Sir John
;
prosecution of, and Den-

zil Hollis and Benjamin Valentme, in

5 Chas. 1, for their conduct in Parliament,

79.

Elsynge ; cited in reference to the sitting

of lords and commons in one chamber, 18.

Freedom of access to the sovereign, 46.

Freedom of speech, 76.

England and Wales ; alterations in the

elective franchise of, etfccted by the Re-
form Act of 1832; 22. Number of represen-

tatives for, in the House of Commons, 23.

Estate Bills; 408.434.445,440-448.451.

Estimates, Annual ; when to be presented,

327. Referred to committee of supply,

328.

Estimates OF Works, &c. ; to be made;
subscription contract ; tiiree-fourths of

subscribers, 393. Special reports concern-

ing, on railway bills, 419.

Evidence, Minutes of; publication of evi-

dence taken before a select committee be-

fore being reported to the house a breach

of privilege, 01, 02. Evidence before se-

lect committees taken down in short-hand,

237. Corrections by the witnesses, ib.

May not be pul)lished before it has been

reported to the Iiouse, ib. Evidence pub-
lished, 2:'8. From lime to time, ib. No
ofhceror short-hand writer to give evidence

concerning proceedings or examinations at

the bar or before committees, 240. Some-
times reported from committees on private

hills, 429.

Exchequer Bills ; functions of commit-
tees of sujiply and ways and means in re-

gard to, 330.

Excuses of Members; for non-attend-

ance on a call, 150. For leave of absence,

ib. Serving on election committees, 351-
353.

Explanation ; rules concerning, 195, 196.

Expulsion of Members; power of ex-

pulsion exercised at various times by the

commons, 42, 43. 81. Expulsion does not

disqualify for Parliament, ib.
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Eyms, Mr., Case of (LJ^?), 10-2.

Factories Bill ; IH'iO. Informality in

passing; declared valid by Act, S'J?.

Fees on Commitment; payment of, on
commitment by the commons ; compul-
sory, and forms part of the punishment in

the nature of a Hne, 74. No limit to the
amount, ib. Remitted under special cir-

cumstances, ib.

Fees on Private Bills; payment of fees

on privite bills before second reading,

408. Parliamentary agents responsible

for the payment, 397. How collected and
applied, 458.

Ferrers, George ; case in 1543; 51. BO-
SS.

Ferrers, Earl ; decided, in the case of, that

an attachment may he issued if a peer re-

fuses obedience to a writ of habeas corpus,

108.

Fines; power of imposing exercised by the

lords, 70. Order of the lords of 3d April

1624; 70, 71. Power of imposing fines

formerly exercised by the commons, 72-

74. Payment of fees in the commons
partakes of the character of a fine, 74.

Fitton, Alexander ; fined and imprisoned

by the lords in 16G3, for libel on Lord

Gerard of Brandon, 05.

FiTZHARRis, Edward ; impeached of high

treason, but the lords left him to be

tried at common law, 375.

Fitzherbert's Case (1592) ; claim of

the commons to be a court of record, 71,

88.

Flower's Case, in 1779 ; 50. 57. 65.

Flovde's Case (1621); the claim of the

commons to be a court of record main-

tained in, 71. Excess of jurisdiction by

the commons in, 73. And by the lords,

73, 74.

Forgery of petitions, or signatures, 304.

Fortescue, Judge; limits of royal pre-

rogative, as laid down by, 4. In Thorpe's

case, 31 Hen. 6, refused, in the name of

all the judges, to give an o))inion on a mat-

ter of privilege, 115. His opinion con-

cerning the validity of an informal Act of

Parliament, 297.

Freedom of Speech ; its necessity, 76.

Confirmed by the ancient law of Parlia-

ment, and by statute, 76. SO. Violations

of the privilege, 77. 79. First occasion

of the privilege being included in the ju-

tition of tlie oomnions to the kin/ ut the
commeueeuuiit of the Piiilianient, 7H.

Members liable to censure and piiiiish-

mcut by tlic house for abuse of tbe pri-

vileg<', 80, HI. Privilege does not extend
to publislied speeches, 61, 82.

Fuller, Mr. ; called upon by tlie spouker,

by naiiw, 209.

Gardener, Mr. J. (1678) ;
privil.gc us so-

licitor in a cause, 111.

General Committee of Elections;
their appointment, constitution, and jiro-

ceeJings, 349-351. 355-359.

General Orders ; disobedience to, a
breach of privilege, 60.

GiRBS, Sir Yicary ; his opinion aa attorney-
general, artirming the right of tlie ser-

jeant-at-arms to break into a dwelling-

house, 53, 54.

Glassington, T. ; committed by the lords

for publication of debates, 61.

Gordon, Lord George ; his arrest commu-
nicated to the house, 106. 262.

Grand Committees; tiieir annual ap-

pointment discontinued, 229.

Grant, Sir A. (a Member) ; taken 'oefore

a committee iu custody of the Serjeant in

1731 ; 241.

(iRENVILLE Act ; its object and principle,

341, 342.

Grievances Grand Committee; its

appointment discontinued, 229.

Groome, Mr. ; committed by tlie commons
in 1680 for libel against a member, (ki.

Habeas Corpts ; tlie judges competent

to have before them persons committitd

by the houses of Parlianu'ut, 56 ; but

cannot ailmit tiiem to bail, ih. Oftt'ieiers

committed by the lords cannot be dis-

charged on, even after a ])nirotration, 71.

All Acts for suspending tlie Habeas Cor-

pus Act liave contained provisions to tlio

effect tliat no uu'Uiber of Parliament shall

be arrested without consent nf tlie house,

105, 106. Peers of Parliament have uo

privilige against paying obedieuce to

writs of habeas corpus, 108.

Hale, Lord ; his opinion ns to tlie tinure by

which lor Is sjfirilual sit iu Parliainenl, 6.

On the royal assent to bills, 291.

Hall, Arthur (1580); imprisoned, fined,

anil expelled by the commons, mid de-

clared incapable of sitting in i'arliamcnl,

for libel on the house, 43. (!3. 72, 73.
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IIallam, Mr.; his opinion as to the tenure
by whicli bisliops sat in the councils of

William the Conqueror, G. His observa-

tion in reference to the statute 15 Edw. 2
(132-2) as to the constitution of Parlia-

ment, 18. Cited in reference to impeach

-

meats, 39.

Hamiltox, Sir Charles; arrested and in-

sulted by a sheriff's officer, 66.

Hatsell, Mr. ; certain words of his, in

reference to privilege, explained, 91. n.;

cited in regard to conferences upon bills,

290.

Haw'kixs
;

jurisdiction of the courts in

matters of privilege explained by, 117.

Haxey's Case ; the privilege of freedom of

speech recognized, 20 Rich. 2 ; 77.

"Hear," "Hear;" proper and improper
use of, 208.

HiGGi X bottom, John ; committed by House
of Lords to Newgate for vending and pub-
lishing proceedings, GO.

HissixG ; rules and orders against, 207.

HoBHOUSE, Sir John Cam ; his case referred

to, 50. 57. 64.

Hodges and Moore (1626); case of,

100.

HoGAN, William, (1601) ;
privilege case,

89.

HoLLis, Mr. ; a member suspended during
the session in 1641 ; 43.

Holt, Lord C. J. ; his opinion in Ashby &
White, 40.

Holt, Sir Robert, (1677) ;
privilege of free-

dom from arrest asserted in the case of;

taken in execution before election, 92, 97.

Holyrood Park Bill; olijection taken
to a vote on, 179.

Honours; restoration of, 271. 445.

House;
Quorum ; three lords make a house

151. And 40 members of the commons,
ib. Made by a commission, /6. Adjourned
by speaker, if 40 not present, ib.

Seeaho Committees of the whole
House. Divisions. Serjeant-
at-Arms. Speaker. Stran-
gers, &c.

Howard, Sir R. ;
privilege, 70.

Howard v. Gosset; the serjeant-at-arms
is not authorized to remain in a house if I

the party be from home, 55. Outline ofj

the proceedings in this case, 128, 129.

Huntingdon, Earl of, (1554); complaint
made by the lords of a subpoena being-

served upon, 101.

IMPEACHMENT;
Exercise of the power of impeachment

by Parliament ; its great importance,
38, 39. Has been rarely resorted to in

modern times; formerly of frequent oc-
currence, 39.

Rarity of impeacliments in modern
times ; its constitutional causes, 374.
Grounds of impeachment, 375. Doubts,
in former times, whether commoners could
be impeached of any capital offence, ib.

Case of Fitzharris, i}>. Of Chief Justice
Scroggs, Sir A. Blair, and others, 376.
Commencement of proceedings, ib. Arti-
cles of impeachment, ib. Accused taken
into custody, 377. Managers appointed

;

witnesses summoned, ib. The trial;

charges to be confined to articles, ib. Lords
determine if the accused be guilty, 378.
Commons demand judgment, ib. The
judgment, 379. Proceedings not con-
cluded by prorogation or dissolution, ib.

Pardon not pleadable ; but may be given
afterwards, 380.

Impleading in Civil Actions ; inquiry
into privilege of not being impleaded in

civil actions, 98. Writs of supersedeas
issued to the justices of assize in 8 Edw. 4,
ib. Privilege fell into disuse in reign of
Edw. 4; ib. Euforcc;d on 21st February,
1588; 99. Practice adopted in reign of
James 1; ib. Limitations of the privilege

by statutes : by 12 & 13 Will. 3, c. 100; by
2 & 3 Anne, c. 18, ib. ; 10 Geo. .3, c. 50,
101 ; 45 Geo. 3, c. 124 ; and 47 Geo. 3,
sess. 2, c 40, ib.

Inclosure Bills; standing orders spe-
cially relating thereto ; enforced in com-
mittee; proof of notices and of allegations
in the preamble, 421. Consent bill and
statement of property to be delivered in,

420,421. When lord of manor will not
sign bill, 422. Clause for leaving open
space for exercise, ib. Consent bill to
contain names of commissioners, &c. ib.

Disqualifications, ib. Clauses for settling

pay of commissioners, ib. Lords' stand-
ing orders concerning deposit of purchase
money, 441. And mode of proving con-
sents, ib.

Indorsement of Bills, 291.

Informalities; effect of informalities in

passing l)ills,upon their validity as statutes,
295-300.

Ingrossment of Bills ; manner and prin-
ciple of, 284, 285. Of private I)ills, 432.
454.
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Instructions; authorize committees of the
whole house to consider matters not ori-

ginally committed to them, 225. To com-
mittees of the whole house on bills; enable

the committees to admit provisions not
otherwise admissible, as being extraneous
to the title of the bill, 281. Nature of
instructions, lb.

To select committees, 230. To select

committees on bills, 416. 426. 432.

Interest. See Personal Interest.

Introduction op Peers; the ceremonies
described, 135.

Introduction of Members; new mem-
bers, how introduced and sworn, 141.

Ireland ; Peers of; the number of Irish

peers restricted to 100 by the Act of
Union, 10. The power of the Crowu to

add to the number of, subject to limitation,

ib. Elect 28 representatives for life from
their own body to seats in the British

Parliament, ib. Peers and peeresses of,

entitled to same privileges as those of
Great Britain, 94. 101. n. Unless repre
sentative peers, may sit in the House of
Commons for any place in Great Britain,

27.

One hundred members assigned to Ire-

land in the House of Commons on the
Union of the two kingdoms, 21. Altera-
tions effected in the elective franchise by
the Reform Act of 1832 ; 23. Number of
representatives for, now in the house, ib.

Jamaica ; interference of the British Par-
liament, on the House of Assembly ne-

glecting its functions, -30.

Jay v. Topham ; outline of the proceedings
in this case ; commitment of the judges,
Sir F. Pemberton and Sir T. Jones, for

breach of privilege, 122, 123.

Jennings, H. C.
;
guilty of breach of pri-

vilege in writing threatening letters to

Mr. Secretary Peel, 66.

Joint Committees of lords and commons,
244. 257.

Joint Stock Companies; standing or-

ders of the commons concerning bills re-

lating to, 396. Standing orders of the
lords, 450, 451.

John Bull (Newspaper); the author of a
libel on a member in the, committed to

Newgate in 1821 ; 66.

Jones, Sir T. ; committed for breach of

privilege, 51. 123.

Jones v. Randall; the House of Com-
mons said by Lord Mansfield not to be a
court of record, 72.

JOURNALS;
1. Of both Houses.

2. Lord.i.

3. Commons.

1

.

Of both Hoiaes.—Given in evidence,
159. What they will prove, ih. H.iw
authenticated anil given in evidence, 101
162. Proceedings of committees of the
whole house not'entered in the lonls, but
entered since 1829 in the commons, 229.

2. Lords.—Formed from the mimites,
after inspection by a committee, 156. A
record, 158. Given in evidence, 159.

3. Commons.—How compiled ; nature
of entries now and formerly, 157, 15j<.

Wliethcr a record, 158. Considerations
in favour, 158, 159.

Judgment op the House; ancient mode
of giving by the commons, 75. Resolu-
tion of Kith .March 1772, defining prac-
tice, 'lb.

Judges; the English, Scotch, and Irish
judges (excepting the master of tiie rolls
in England) dis(|n:ilitied from sitting in
the House of Commons, 27. Formerly
administered oaths for the commons, 24*.
How examined witliin the bar of the com-
mons, 247. Sent with messajies to the
commons in certain cases, 250. 287. Es-
tate bills from the commons referred to,

435. Petitions for estate bills origi-
nating in the lonis referred to, 445; to
Scotch judges, 446 ; to Irish judges, 448.
Their reports and proceedings, 44(;-448.
Proceedings when report received, 451.

See also Assistants op the Lords.

Judicature of the Lords ; various
kinds ofjudicature exercised by the lords,

37. 374-382.

Judicature op Paklia.mkxt ; in bills

of attainder and pains and penalties, 38.

382. In impeachments, 38. 374.

Jurisdiction of Courts of Law. Sie
Courts op Law.

Jurors
;

privilege of members not to Ih;

summoned to serve on juries, 103, 104.

Justices of the Peace (.Middles( x)
;

administered oaths, or examined in the

most solemn manner, for the House of

Commons, 244, 245.

Kenvon, Lord; his opinion in the case of

Flower, 57. Drdared the House of Ixrds,

when exercising a legislative capacity,

not to be a court of record, 70. Jurisdic*

tion of the courts in matters of privileg*

defined by, 1 17.
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KiDSON & Wright, Messrs. ; reprimanded

by the commons, in 1832, for having ad-

dressed a letter to the coniniittee on a bill

reflectin<;' on the condncc of the members
of the committee, GG, 67.

Knights of the Shire; supposed to

have been the lesser barons, 14. How
summoned to Parliament, and by whom
chosen, 15. 17 20. Amount of their wages
in tlie time of Edward 3; 21. Present

number in England and Wales, 23. In

Ireland, lb. Qualification of estate bv

Act 1 &2 Vict. c. 48 j 26.

Lake, Sir T. (1641) ;
privilege while having

a bill before the house, 110, 111.

Lambekt, ]\Ir. ; fined and imprisoned by
the lords in 1798, for libel on the house,

63.

Lauke'.s Case, 104.

Leave of Absence; how granted, and for

what causes, 150. Refused, ib. In re-

gard to service upon election committees,

355.

Le Cale, Baroness (1811); her privilege'

93.

Leicester, Lord (1585); privilege for his

servant, 89.

Leith Docks Bill; member interested,

222.

Lesser Barons; supposed to have been
the first knights of the shire, 14.

Letters Patent Bills; name of inven-

tion to be prefixed to notices in capital

letters, .397. True copy of letters patent

to be annexed to the bill, 420. Special

standing orders of the lords relating to,

442.

Libels upon the House; punished as

breaches of privilege, 62. Practice of the

lords, 63. Precedents in the commons,
63,64.72,73.

Libels ui-on Members; re*ented as indig-

nities upon the house itself, 64. ()7. Cases
in the Lords, ()4, G't. In the commons,
66, 67.

Librarian of the House of Commons;
to be consulted concerning orders lor ac-

counts and papers, 315.

LiTTLEDALE, Mr. Justice. General juris-

diction of the courts in mutters of j)rivi-

lege, defined by, 119.

Local and Personal Acts; 457.

London and Westminster Oil Gas
" Company ; member interested, 223.

Lord High Chancellor ; his duties on
the meeting of a new Parliament de-
scribed, 134. First, takes the oaths, 135.

Approves the choice of speaker, 137 ; and
confirms privileges of the commons on the

part of the Queen, 138. Sits on the wool-
sack as speaker, 145. To write letters to

absent peers on a call of the house, 148.

Sits as speaker, 152. All other speakers
give place to him, 153. His duties as

speaker defined, ib. Speaks from the
left of the house, ib. n. Limited autho-
rity as speaker, 153. 155. 209.

Lord Mayor: Of London examined
within the bar, 247. Of Dublin pre-
sents petitions, 305.

Lords, House of; component parts of, 5-
11. Lords spiritual, 5, 6. Lords tem-
poral, 6-10. Form one body, 10. Have
an equal voice in Parliament, 10, 11.

Total number of members at present, 11.

Sittings of lords and commons originally

held in one chamber, 18-20. Separation
ot tlie two houses, 20. Their j)ractical

union at present, //;. Different kinds of
judicature exercised by the lords, 37, 38.

Claim of the lords to be a court of record
admitted, 70. But not when exercising a
legislative capacity, ib.

Lords Spiritual; virtually appointed
l)y the Crown, 5. How constituted, ib.

Tlieir tenure, .">, 6. Their number, 6. 11.

Declared not to be peers but only lords of
Parliament, 10. 381. But were anciently
called peers, 381. Sit on trials of peers,
ib. But do not vote on question of
guilty or not guilty, 381, 382.

See also Bishops.

Lords Te.mporal ; created by royal prero-
gative ; number may be increased at plea-
sure, 5. Different degrees of rank held by,
6-9. Representative peers of ScotUind,
9. Of IreUind, 10. Lords temporal,
hereditary peers of the realm, 10, 11.

Not permitted to sit until 21 years of age,
11. Total number at present, ib.

Lords' Com.mittees. See Chairman op
Lords' Committees. Committees of
the whole house. committees,
Select. Committees upon Private
Bills.

Lords' Journals; inspected by committees
of the commons, 189.

See also Journals.

LovAT, Lord; reference to his impeachment,
379.

Lunatics; ineligible as members of Par-
liauient, 27.
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Mack ; speaker attended by, coniiiiitji per-

sons, 07. Borne before the sjieaker by tlie

Serjeant, IC'2. Kemoved from tlie tai)le

M'hen Iiouse in committee, 224. Effect of

its absence from tlie table upon the rules

for examining witnesses, 24G, 247.

MACLEOD, Allan ; committed by House of

Lords to Newgate for publi^^hing proceed-

ings, GO.

Magna CiiARTA,of KinL' John; light thrown
upon the constitution of Parliament by, IG.

Obscure, nevertlieless, as to the origin of

the representative system, ib. Referred
to in connexion Avith the progressive in

fluence of the commons in granting sup-

plies, 317.

^fANAGERs ; of a conference, 254, 255. Of
a free conference, 256. Of an impeach-
ment, 377.

Mansfield, Lord, said, in Jones v. Randall,

that the House ofCommons was not a court

of record, 72. Jurisdiction of the courts

in matters of privilege defined by, 118.

Dictum respecting the Journals, 15!).

Marine Insurance Bill; proceedings

on ; member interested, 222.

Marlborough, Duke of; proceedings on

clause concerning pension of, 188.

Marquesses; origin of the title, 7-

Martin, Mr. (158G)
;
question of duration

of privilege raised in the case of, 9G,

Masters in Chancery ; attendants of tlie

lords, 156. The ordinary messengers from
the lords to the commons, 250. 287. Pro-
ceedings in their absence, ib. How re-

ceived by the commons, 251.

Meeting of the House ; time of meeting,

lords and commons, 151,

Meeting of Parliament; proceedings

on the meeting of a new Parliament, 133,
134.

Mellot, James; committed by the commons
in 1704 for libel upon members, GO.

MEMBERS OF THE HOUSE OF
COMMONS;

Property qualification of, 26. Other
qualifications and disqu;iIifications, ib.

Aliens not elii;il>Ie, ib. Must be of age,

27. Mental imbecility a disqualification,

ib. English and Scotch peers ineligible to

the House of Commons, ib. Irish peers,

unless representative peers, may sit for any

place in Great Britain, ib. Clergymen
ineligible, ib. Class of offices under the

Crown excluded by Gth of Anne, c. 7, ib.

The judges (excepting the masti r of the

rolls in England) disqualified, ib. Go-

vernment coiitriictore dinquulifled from
serving, 28. Bankrnptu incapable of sit-

ting and voting fir 12 months, iinltss the
commission be sujicrseded or creditors be
paid in full, ib.

^
Duly to attend their service in Parlia-

ment, 147. How enforced, 148. On a
call, 148, 140. Excused for non-attend-
ance, 140. Leave <'f absence, 150. Ex-
cuses olTered, ib. Vo withdraw while their

conduct is under debate, 210.

Xot present when, question j)ut, cannot

vote; precedents, 212. Their votes dis-

allowed, 212, 213. Notice received by
them of a division, 213. Too late for a
division, 214. All sent into the lobbies

on a division, 216. How counted, and
their names recorded, 217 ; and pub-

lished, 219. In committee five required

to enforce a division in tlit; lobbies, ih.

Not to plead on bills depiuding in the

lords before they have come down, 223.

Their attendance before select commit-
tees, how secured, 240, 241. Their at-

tendance in the lords, how requireil, 242.

Imprisonment of, messages concerning,

2G2. How acknowledged, 265.

MESSAGES

;

1. From the Croioi.

2. Between the tico Houses.

3. To the Royal Familij.

1. From the Crown.—Under the »i^
manual, 260. Subjects of such messages,

ib. Should he communicated to bi^tli

houses, 261. On matters of supply, j7>.

Addresses in answer, 264. Exc; j.tions in

the commons, 265. Verbal messages

;

members beincr imprisoned, 262. Ad-

dresses in answer, 265. l->xce|ition in

regard to naval courts-martiid, ib.

2. Between the two Houses. — ISIay

iuterrupt debates, 176. From the lords

to the commoi.9, 240. By the jiidgrs,

2.0O. By masters in clianccry ond others,

ib. Messages irregularly sent, ib. From

the commons to the lords by meml ers,

251. :Messages, how received in botli

houses, ib. Answers to nieosages, 252.

Form of message in cummunieating bill*

from one liouse to another
;
iiroceedintc*

thereupon, 287,288. Must be taken by

not hss than eight members, 288. Case

in 1588, ib.

3. To the Boynl Fnmihj ; and commu-

nications from them, 268.

Mills, Mr. (1807); privilege of freedom

from arrest, 93.

M I Nons ; ineligible as member?, 27.

1 I
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MixuTEs OF Evidence. See Evidence,
Minutes op. Witnesses.

Minutes of Proceedings; Lords.—
How compiled, 156. Aftenvards become
the Journals, ib. Of committees on pri-

vate bills, 427.

Misunderstanding between Mem-
bers; means taken to prevent, 204, 205.

Model Clauses ; inserted in private bills,

417.

Money Bills ; may not be amended in the

lords, 321. Verbal amendments agreed

to, with special entries in the Journal,

321, 322. Presented by the speaker for

the royal assent, 165. 291. 334.

Montague, Lord (1G48) ;
privilege of his

tenants, 92.

Montfort, Peter de ; signed an answer of

Parliament in the 44th Henry 3, " vice

totius comnmn'itatls" 19.

Montfort, Simon de, Earl of Leicester

;

writs issued by (a.d. 12G5) for the return

of kniglits, citizens and burgesses to

serve in Parliament, 17.

MORLEY, Thomas ; fined and imprisoned by

the lords in 1G23, for libel on the lord

keeper, 04, 65.

Morning Sittings; proceedings in 1833,

151.

Motions; notices of, 166-169. Without

notice, 169. Leave to make motions, 1 70.

In the lords need not be seconded, 171.

But drop, if not seconded, in the commons,

ib. By leave withdrawn, ih. In com-

mittee need not be seconded, 225. Super-

seded by the chairman being ordered to

leave the chair, 229.

See also Questions.

Murray, Mr.; case of in 1751 ; 50. 57. 69.

Napier, Sir Charles; proceedings on vote

of thanks to, 170.

Naturalization Bills; no bill to be read

a second time, without a certificate from

the secretary of state, 450.

Neale, Mr. ; tlie piivilege of the commons
to freedom from arrest vindicated in the

case of, 89.

Neile, Dr.; words used by, excepted to

by the commons, 202.

Newspapers; rule as to reading speeches

from, 199. Not to be read l)y members in

their places, 207. Publication of evidence

in a Dublin newspaper, 238. Proprietor

committed, ib.

Noble, William ; committed by the com-
mons in 1773, for libel on a member, 66.

Norfolk, Duke of; his attainder declared

void, 299, 300.

Norman Conquest ; its effect upon the

Saxon institutions, 1.

North, Lord Chief .Tustice; jurisdiction of

the courts in matters of privilege, defined

by, 116.

NOTICES (PRIVATE BILLS');

1. Preliminary Notices before Bills

are introduced.

2. During the progress of Private
Bills in the Commons.

3. In the Lords.

1. Preliminary Notices before Bills

are introduced.—Three classes of bills in

regard to which preliminary notices are

required, 388. Notices how and when pul)-

lished, 388, 389. Receipt of printer, 389.

Intention to levy or alter tolls to be stated,

ib. Application to owners, &c., ib.

First Class of Bills : Notices on church
doors, 390. Crown, church, or corporation

property ; notice to owners, ib. Burial

grounds ; notices, ib.

Second Class of Bills : Various notices

required, 391. Wlien public works are to

be relinquished, 395. When water is to

be diverted from one cut, canal, &c. into

another, ih. Proof of, in England, Scot-

land, and Ireland, 403, 404.

I Third Class of Bills : 396.

j

2. During the progress of Private
Bills in the Commons.—Alwaj's given by
the agent soliciting the bill, in the Private

Bill Office, 399. At what hours, ib. Pub-
lished witli the Votes, ib. Of first meeting
of sub-committee on petitions, 402. If

postponed, 403. Of second reading, 407.

Of first meeting of committee on bill, 410.

415. If postponed, 411. Of report and
further consideration, 431 . Of clause pro-

posed to be added, 431, 432. Of third

reading, 433.

3. In the Lords.—Of meeting of stand-

ing order committee, 435. Before meeting
of committee on the bill, ib.

Notices of Motions ; rules in regard to,

166, 167. How and when given, 168,

169. Motions without notice, 109. Ex-
punged from notice paper, 170. Proposed

by the speaker, 171. When debate arises,

ib. Question put, ib. One member may
give notice for another, 169.

See also Motions. Questions.
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OATHS;
1. Taken by Mniihers.

2. A diiilm.itratlon of Oaths by Par-
liament.

1. Talicn by Meniheri^.— Firt<t taken in

the lords by the lord chiincellor, i;3o; in

the conimons hj' the spciiker, i:^9. Oaths
taken, 135. «. ; App.ACtl. Hy Roman-
catholics, 402. Conse(|uence of raemhers
refusing to take the oaths, 1:59, 140. Case
of Mr. O'Connell, 140. Declarations or

affirmations hy Qnakers and others in lieu

of oaths, ih. Penalties for omittina; to

take oaths, ib. Tinu; for taking the oaths

in both houses, 140, 141. New members
sworn, 141. Taken afjain on demise of

the Crown, 1 42. Oath on being appointed

to serve on election committees, 359.

2. Adm'mUtratUm of Oaths by Par-
liament.—Administration of, by the lords,

243. This power not claimed by the

commons, 244. Expedients to attain the

same end, ih. To examine in the most
solemn manner, 24";'. Evidence taken

upon oatli before joint committees of lords

and commons, 244. 2.j7. Oaths adminis-

tered by election committees, 363, 364.

See also Witnesses.

Obstructioxs in the Streets; ses-

sional order of both houses, lol.

O'Connell, Mr.; withdraws on debate

concerning himself, 21 1.

Offer of Money to a Member; a

high crime and misdemeanor, 223.

Offices under the Crown; Accept-
ance of, vacates seats in Parliament, 339,

340. Chiltern hundreds, &c., 340.

Officers of Parliament; authority

of, in executing orders, 50. Resistance

to, treated as contempt, 51. Instances

of the civil power being called upon to

assist them, 51, 52. Serjeant-at-arms may
force an entrance, 52-55; but may not

remain to await return of party, if from

home, 55. Messages for their attendance

in the other house to be examined as wit-

nesses, 242.

Officers; of the Honae of Lords ; clerk

of the Parliaments, 156. Gentleman and

yeoman usher of the black rod and ser-

jeant-at-arms, 156. Of the House of
Commons, 154. 157- 162.

Oliver, Alderman ; committed, together

with the lord mayor, in 1771, to the

Tower, for obstruction to the orders of

the House of Commons, 50, 51.

Onslow, Mr. Speaker ; ordered a man into

custody, 67.

OuDi'.R BofiK ; regulations concrTiiititr, in

the House of Commons, 106-1(>9. .Notice

expungeil from, 170.

Order in Derate; enforced in llie lords

by the house ; in the eoirininns liy the

sp' aker, in the first instance, 197. Crie»

of" order" remarked upon, ih.

See also Debate.

Order
;

questions of, may interrupt de-

bates, 176.

Orders op the Day; when tliey have

precedence of notices, 167. Motion for

reading, to supersede questions, 173.

Orders and Resohtions; con<;Iuiled

by a pror gation ; l)ul afterwards acted

upon, as declaratory of practice, 133.

Ordnance ; master-general or lieutenant-

general, if an officer in the army, does not

vacate his seat, 340.

Ordnance Estimates; when to i)e laid

before Parliament, 327.

Pains and Penalties, Bills of; judica-

ture of Parliament in passing, 38. 382.

Pairs
;

practice of neutralizing votes, 221.

Panels. See Elections, Coxtko-
verted.

Pardon ; not pleadable in bar of impeach-

ment, 379. But may be given afterwar<is,

380.

PARLIAMENT;
Tlie present constitution of, to be traced

back to the free councils of our Snxon

a.-iccstois, 1. General constitution of, 2.

5-29. Its collective power over the

Crown, 2-5. 18. Itsleirislutiveiuithority

collectively, 29. Prerogatives of the

Crown in reference to ParliauKnt, 31-39.

Summons, 31. 33, 34. Ancient laws con-

cerning the annual meeting of I'ariiaineut,

32, 33. Meets on the demise of the

Crown, 33. Prorogation, Imw accom-

plished ; its effi'ct, 3.">. Ailjoumnient

solely in the power of each house respec-

tively, 35, 36. Adjounnnents at the

pleasure of the Crown, //;. Dis-solution,

36, 37.

Diffi'rent kinds of judicature excrcise.l

by, 37, 38. Judicature of the entire Par-

liament in passing Acts of attainder, »n,i

bills of pains and peuallies, 38. And ui

impeachments, 38, 39.

Proceedini;s upon its first mecfmp, i-M.

Qaeen always supposed to be in the high

court of, 259.

I i2
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Parliamentary Agexcy; no member
to be en<iaged in, 223. 399. Privilege of

freedom from arrest and molestation ex-

tended to agents whilst attending the

house in prosecution of business, 111, 112.

Parliamentary Agents; in the Com-
mons, personally responsible for observ-

ance of rules, &c., 397. Declaration

and registry, ib. Appearance to be en-

tered upon bills, and petitions against

bills, 308. A fresh appearance on change
of agent, ib. Speaker may prohibit an

agent from practising, ib. Registry of

their names and addresses in the Pri-

vate Bill Register in the Private Bill

Otiice, ib. Members not to be agents,

399. Nor officers of the house, ib.

See also Notices.

Parliamentary Papers. Sec Ac-
counts AND Papers.

Patteson, Mr. Justice; jurisdiction of the

courts in matters of privilege, defined by,

120.

Peel, Sir Robert; announces the death of

the Duke of Saxe Cobourg-Gotha, 145.

Use of Queen's name by, 201. Objection

taken and overruled, ib.

Peers ; bow introduced on taking their

seats, 135. Tlieir attendance to be ex-

amined as witnesses, by the lords, 239.

By the commons, how sccureil, 241. Peers

not being lords of Parliament, 242.^ Stand-
ing orders of tlie lords regarding tiieir

attendance in tlie commons, 241, 242 «.

How examined by the lords, 243. By the

commons, within the bar, 247. And be-

fore select committees, ib.

Peeks, Trials of; crimes for which peers

are tried by their peers, 380. What
trials to be in full Parliament, 381. All

peers to be summoned, ib. Apparent ex-

clusion of bishops from the right of being

summoned ; their practical admission to

trials, ib. Withdraw before question put
of guilty or not guilty, 881,382. Pro-
testation saving their rights in judicature,
382.

—

See also I.mpeaciiments.

Peers' Names; not to l)e in jirivate bills

as commissioners, &c., 407.

Peerksses ; are entitled to same privileges

as peers, 94. By marriage, forfeit their

privileges on interraarrjing with common-
ers, ib.

Pe-mberton (Serjeant-at-arms), G7.

Pemberton, Sir F. ; committed, 51. 123.

Penalties; rule respecting the agreement
to lords' amendments imposing, 322, 323.

Pensions Duties Bill (1830); clause

add. d on report, but negatived on third

reading, 188.

Perjury ; false evidence before the lords,

liable to the penalties of, 243. Before

the commons, a breach of privilege, 245.

Before election committees, perjury, 246.

Perry, Jlr. ; fined and imprisoned by the

lords in 1798, for libel on the house, 03.

Personal Interest ; rule in the lords,

222. "Votes disallowed in the commons
on account of personal interest, ib. Na-
ture of the interest to be direct and pecu-

liar, ib. Precedents, 222, 223.

PETITIONS, PUBLIC;
Right of petitioning, 300. Ancient

mode of petitioning, ib. Earliest peti-

tions extant, 301. To whom addressed

from Edw. 1 to Hen. 4, ib. Receivers

and triers of petitions, how constituted

;

their functions, ib. The form of their

apjjointnient still continued, 302. Peti-

tions to the commons in the reign of

Hen. 4, ib. Origin of private bills, ib.

Changes in the system of dealing with

petitions, ib.

Modern system explained, 303. Form
of petitions, ib. Remonstrances, when
received, ib. Rules in regard to the

signature of petitions, 303, 304. Forgery

of signatures, 304. Character and sub-

stance of petitions, ib. Decorous lan-

guage, ib. Alhision to debates, 304, 305.

Petitions for advance of public money or

compounding debts to the Crown, 305.

For compensation, ib. In the nature of

election jietitions, ib.

jMode of presenting petitions : by mem-
bers, 305; by the sheritfs at the bar, ib.;

or lord mayor of Dublin, ib. Transmis-
sion bj' post, ib. ^Members to read peti-

tions, and take care that they are not in

violation of the rules of the house, ib.

Mode of presenting and discussing peti-

tions in the lords, 305. Limited publicity

given to them, 300. Necessity of limiting

discussion of petitions in the commons, ib.

Number presented at different times,

306, n. Rules now in force : petitions

to be opened by members, 307. Jlay be

read by the clerk, ib. In some cases

printed with the Votes, ib. Urgent cases

discussed, ib- All petitions referred to a
committee, ib. May be received against

taxes proposed for the service of the year,

ib. Delates upon petitions not introduc-

tory to legislation, ib.

Petitions classified, analysed, printed,

and published at a cheap rate, 308.

Members to affix their names to petitions

presented by them, ib. Time of present-

ing them in the'cominons, ib. Ballot for

precedence, ib. Petitions concerning any
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Petitions, Public—continued.

notice or bill set down in the order book,

308. Election petitions, 345, 'UG. With
drawn, 348.

PETITIONS (PRIVATE BILLS);
Petitions for private bills ; rules con-

cerning, 40L Appearance to be entered

on, SliiS. Time limited for presenting,

401. Petitions for leave to present peti-

tions for bills, after time limited, ib. Re-
ferred to committee on petitions for bills,

&c., 402. Functions of that committee,

402, 403. Report on petitions, 404. Pe-

titions complaining- of nor-conipliance

with standing orders, 4U3. 413. Petitions

against bills, 409. 413. When to be pre-

sented, 413. Grounds of objection to be

specified, 414. Appearance to be entered

on, 398. For leave to proceed, 405. Pe-

titioners hear.l against preamble or other

parts of bills j in the commons, 423, 424
;

in the Lords, 440.

See also Private Bills.

Petrie, Mr. (1793); privilege during- his

attendance before committee, as petitioner,

in a controverted election, 112.

Physicians of George 3; no members
allowed to be present at that committee,

235.

PlERPOiNT, Lord; excefition taken to words

used by, 203. Ordered to withdraw, 211.

Pitt, Mr. ; amendment of question concern-

ing, 175,' 176.

Places of Members;
1. Lords.
2. Commons.

1. Lords.—^The lords to sit in the order

prescribed by 31 Hen. 8, c. 10; 145. How
far observed in practice, ih. Places of

peers, bishops, &c., ib. Occasional en-

forcement of the order, 140. Rules in

going to and leaving, 206.

2. Commons.— Treasury and opposi-

tion benches, 146. Members for the city

of London, ih. Members who have re-

ceived the thanks of the house, ih. Se-

cured by being present at prayers, ih. Lost

by a division, or commission, 147. How
kept, ib. Rules in going to and leaving

them, 206.

Plans, Sections, and Rooks of Refer-
ence; to be deposited with the clerk of the

peace, 391, 392. With ])arish clerk, 393.

Scotch schoolmaster, ih. Or Irish jiost-

mastcr, ih. Lords' standing orders to be

deposited with them at the same time, ib.

Deposit in the houses of Parliament, ib.

Xorrfj.— Alterations made after the in-

troduction of tlie bill into Piiriiumcnt to

be deposited, and notices given, luid cun-

senls obtained, 437, 438.

Pled.VLL, Gabriel (155.")) ; (jiiestion of du-

ration of privilege ruined in the cuuc of,

05, 90.

Pliny, the younger
;
quoted, 178. >i. 184. n.

Poll Bill (1091); protest conceriiinp, 188.

PO.MFHET, Earl of; challenge sent by to

Duke of Grafton, 205.

Post-Office ; transmission of petitions

by, 305. Of Parliamentary papers, 313.

Powell, Mr. Justice; jurisiiiction of the

courts in matters of privilege defined by,

116, 117.

Practice of Parliament; how de-

fined and understood, 131.

Prayers ; read daily in the lords by a

bishop or peer in holy orders, 135. In the

coinnions by the speaker's chaplain, 139.

Members present at, may secure places,

147. House counted after, 151. Notice

given to all select committees when tlie

house is going to prayerS; 237. Proceed-

ings void after this notice, ib. Caution to

committees to adjourn regularly, 429.

Preambles of Bills; in public bills, pre-

amble postponeil in comuiitti-e, 280 ; and

considered last, 281 ; and amendi d if

necessary, ib. In private hills, pream-

ble first proved, 424. Petitioners against

heard, ib. Question upon proof of pre-

amble, 425. Preamble not proved, 4-20.

Special reports on, ib. Alterations in

preamble, ib.

Prerogative; proceedings of Parliament

sometimes governed by, 133. Taxes

raised by ; ceased at the Revolution, 319.

See-d\%o Crown.

Previous Question; explained, 173,

174. Not admissible in comniitt<e, 225.

Cases in the committee on the Reform

Bill partaking of the nature of previous

questions, 281.

Printing; of accounts and papers, 311,

312. Rules in regard to the printing of

petitions, 306, 307, 308.

Printing Private Bills; every bill cx-

cei)t name and luituralization bills, to bo

printed, etc. before first reading in the

coMimons, 40f;.. Bill as anun^ied by the

committee to be printed and d.liveriHj, and

breviates prepared, 431. I" the lords

before second readinc, and delivered b<-

fore meeting of committee, 438. Amended

railway bills to be reprinted before third

reading, 4 44.

I I 3
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Printixo Public Bills; before second
reading, 276. On report, 283.

Prixtixg Committee (CommoDs); its

functions, 311.

Prisons, Keepers of; to bring up witnesses
in their custody ; lords, 238. Commons,
239.

Private Bill Office (House of Com-
mons); plans, &c. to be deposited in, 393.

Registry of parliamentary agents, 398.
Notices of private business given in, 399,
400, &c.

—

Secaho Notices. Plans, &c.

PRIVATE BILLS;
1. Their Origin and Distinctive

Character.

2. Preliminary Conditions.

3. Proceedings ofthe Commons upon
Bills brought into that House.

4. Proceediitijs in the Lords upo?i

milsfrom the Commons.

5. Private Bills originating in the
Lords.

1. Their Origin and Distinctive Cha-
racter.—Reference to the origin of private
bills, 302. Their distinctive cliaraeter

explained, 383. Their origin adverted to,

383, 384. Proceedings of Parliament in

passing tiiem of a mixed judicial and legis-

lative character, 384, 385 Principles by
which Parliament is guided in passing
them, 38o. They pass through tlie same
stages as public bills, in the house, 380.
Proposed plan of treating the progress of
private bills through both houses, 380, 387.

2. Preliminary Conditions.—Prelimi-
narj- conditions required by both houses
before private bills are introduced, 387.
Notices required for the three classes of
bills, 38H. How and when published, 388,
389. Matters to be stated, 389. Orders
specially relating to bills of the lirst cliiss,

390. To hills of the second class, 391-390.
To bills of the third class, 390.

3. Proceedings in the House of Com-
mons upon Bills brought into that
House.—Proceedings upon, in the House
of Commons, commenced immediately
after the meeting of the house, 400. Con-
duct of private bills by members, ib.

Entry of M ])roreedings in the Votes, and
in tlie Private Bill Register, ib. Petition
for t lie l)ill, 401. Time limited for pre-
senting, /fe. Petition for leave to present
petition for bill, alter time limited, ib.

All private lulls to be brought in upon
petition, 401 , 402. Petition for additional

provision, 402.

Committee on petitions for private bills,

402. Notice of meeting of sub-commit-
tee, 402,403. «. Their duties, 403. Proof
of notices, in England, Scotland, and Ire-

land, (7^. Report on petition, 404. Stand-
ing orders committee, ib. Report of that
committee ; leave to proceed, ib. Standing
orders not to be dispensed with, 405. Pe-
titions for leave to proceed; bill presented;
its form and title, 406. Rates and tolls in

italics, ib. First reading ; copies of bill

delivered to door-keepers, ib. To Public
and Private Bill Offices, iZ;. Time limited

for first reading, 407. Proceedings before

second reading, ib. Bill examined in

Private Bill Office, ih. Withdrawn if

informal, ib. Peers' names, ib. Interval

between notices and second reading, ib.

Breviates, 408. Payment of fees, ib. Se-
cond reading, i6. Commitment, ("6. Con-
stitution of committee of selection, ib.

Committees on unopposed bills, 409. On
opposed bills, ib. Petitions against, ib.

Speaker'slists for committees, ib. Selected

members, ib. Members sometimes added
by the house, 410. First meeting of com-
mittee on bUl ; notices, ib. Postpone-
ment of first meeting, 411.

Constitution of committees on opposed
bills, 411. Attendance of members ; de-
claration when to be signed, ib. Quorum,
412. Proceedings commenced, i/;. Chair-
man appointed, ib. His duties, ib. Ab-
sence of mendiers, 413. Committees on
bills for competing lines of railway, ib.

Petitions against bills ; when to be pre-
sented, ib. Complaining of non-com-
pliance with the standing orders, 414.
Grounds of objection to be specified, ib.

Special orders and rules relating to

committees on unopposed private bills,

414. Duties of tlie committee, vV;. Orders
relating to all committees on bills, whe-
tlier opposed or unoj)posed, 415. Names
of members entered on minutes, 410.
What standing orders to be inquired into,

ib. Proof of orders and consents in Scot-
land and Ireland, ib. Proof of consents
in English bills, ib. Provisions which the

committee are bound to see included iu

bills, 417-422. Proceedings of the com-
mittee on the bill, 423-429. On report

and further consideration of report, 430,
431. Re-commitment, 432. Entry of
amendments on report and third reading,

433. Ingrossment, ib. Notice of thini

bill reading, ib. Third reading, ib. No
to pass through more than one stage
in a day ; motion for dispeiisiiig with
standing orders not to be uuidc witliout

notice, ///.
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Private Bills—continued.
4. Proceedings in the Lords upon Bills

front, the Commons.—Course of proceed-
ings ill the lords upon bills lirouj.'-ht up
from the commons, 4:14. Estate bills re-

ferred to the jiulpres, ih. Committee for

standing onlers, 4;35. Private bills referred

to them, lb. Notice of meeting, ib. Pe-
titions conii)laiuing of non-compliance with
standing orders, ib. What matters to be
reported,;/;. What bills referred, /&. What
standing orders proved, 4;JG.

Standinij Orderspeculiar to the Lords:
When new works are applied for, special

meeting of proprietors, 4;)n. Alterations

of plans, sections, &c. to be deposited, 437.

Notices to be given of alterations; per-

sonal application to o\\Tiers, and consents,

ib. Deposit of plans of alterations in the

House of Lords, ib. Maps, &c. annexed
to bills of the second class, 438.

Private hills to be printed before second
reading, and delivered to parties before

meeting of committee, 438. Not to be
read before the hearing of causes, lb. Se-
cond reading and commitment, ib. Un-
opposed bills referred to open committees,
ib. Counsel to chairman of committees,
439. Unopposed bills, when treated as

opposed, ib. Committees on opposed bills,

ib. Committee of selection, ib. Sittings

of committees on bills, 440. Proceedings
of committees on bills, i6. Witnesses on
oath, ib. Special standing orders to be

proved or enforced, 441.

Payment of purchase-money into the

bank, kc, 441. Inclosure and drainage
bills, lb. Consents to jirivate bills to be
personal, or an affidavit of disability made,
ib. How consent of trustees for charitable

purposes to be signified, ib.

Letters-Patent liill.f: Special orders,

442. Cemeteryorburial-ground,i6. Levels
of roads, &c., ib. Time limited for com-
pleting works, ib.

Railicaij Bills : Special reports, 443.

Provisions required to be inserted, ib.

Amended railway bills to be reprinted,

444.

5. Private Bills originating in the
I

Lords.—Petitions for bills, 445. Bills for
|

reversing attainders, &c., ib.

Estate Bills: Wlien referred to two of

the judges, 445. Judges' report, 440.

Petitions for Scotch estate bills ; con-

sents to such bills, ib. Consents of

heirs of entail, 447. Proportion of

consents necessary, ib. Estate bills ge-

nerally, ib. Concerning bills for selling

lands and purchasing others in Scotland,

448. Mode of referring petitions for pri-

vate hills relative to estates in Ireland,
448. Consents to Irish estate bilU, ib.

Proceedings upon dicorrr liilh, 441).
452, 453, 454. Aatumlizafl,,,, bills, 450
Bills for regulation of tradr, and T,»i>,-cl-
in^ joint-stock companies, 45(1, 451.
When judges' report received, 451.

Second reading, ib. Commitment, 453.
Keport, 454. Third reading, ib. Lords'
amendments, ib. ,

Proceedings of the commons upon t,ilU
from the lords, 454, 4.j."». Jjirorcc bill*,
455, 45G. Generally, 450, 457.

Private Bill Register; names ofagents
for and against private bills entered in,
and open to inspection, 3!)8. All proceed-
ings upon private bills entered there, 400.

PRIVILEGES OF PARLIAMENT;
General view of the privileges of Par-

liament, 44-4!). Speaker's petition, 44-
40. Freedom of access for the commons
to Her Majesty, 40, 47. Free access for
l)eers, 47. Favourable construction of
commons' proceedings, ib.

Privileges of each house collectively,

47, 48. The law and custom of Parliament
defined, 48. New privileges may not be
created, 48, 40. Breach of privilege a
contem])t of the High Court of Parlia-
ment, 49.

Power ofcommitment exercised by both
houses, 49-50. Causes of commitment
cannot be inquired into by the courts of
law, 50-58. Acts construed as l)reaches
of privilege defined, 59 07. Persons com-
mitted l)y the speiiker, 07. Inquiry into
alleged breaches of privilege, 08.' Dif-
ferent punishments inflicted by the two
houses, 70-75.

Freedom of speech ; chapter on, 70.

Freedom from arrest or molestation of
ineuibers and their servants, 83-97. And
of witnesses and others in attendance on
Parliament, 110-112. Privilege of not

being impleaded in civil actions, 98-101.
Of not being lialde to be summoned by
subpoena or to serve on juries, 101-104.
Commitment of members by courts of
justice for eon tempt, lott-l 10. Cliupter

on the jiirisiiietion of courts of law in

matters of jjriviiege, 113. Questions of

privilege have precedence, 109. May in-

terrupt debates, 170.

See also Arrest, Freedom from.
Breaiiies of Privilege. Com-
mitment. CoiRTs OF Law.
Freedom of Si-EEcir. Harkam
Corpus. Imfleadi.ng i.n Civil
Action:?. Proi eedixg!* in Par-
liament. Witnesses, ^c.

I 1 4
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Privileges, Committee of(Commons); still

apjjoiuted, but no members nonunated,80.

Proceedings in Parliament; privi-
lege of a favourable construction of, by
the Crown, cbiimcil by tlie commons, 47
Not a constituti in;il rig;ht but a personal
courtesy, ib. Wilful misrepresentation
of pr,)ceedings, a breach of privilege, 07.
Debates and proceedings in, not to be
questioned elsewhere, 89.

Proclam.vtions; addresses for proclama-
tions for the apprehension of abscondinu
witnesses

; lords, 23!). Commons, 210.
^

Proprietors; special meeting of proprie-
tors required liy the lords, to authorize
application for new works, 438.

Prorogation of Parliament; how ac-
complished

; its effect, 35. Its eifect in

resarJ to orders and addresses for returns,
310. Before its first meeting, lu4. After
its first meeting; proceedings, 165. Fur-
ther j)rorcgations, ib. Cases of proroga-
tion to renew bills, 190. Docs not con-
clude proceedings upon an irapriichment,
379. Nor of an elrction committee, 3G8.
Nor on a divorce bill in certain cases, 453.

Protests; rules concerning, 221. When
to be entered, ib. Peers may sign for all

or any reasons stated in the protests, 222.
:May be expunged, ib.

PROXIES;
Lords who hold pro.xies must be i)resent

when the question is put, 212. Proxies
lio\y declared iu a division, 215. Joint
majority of votes and

| roxies decide ques-
tions, ib. Rulesconcerning, 219. No lord

!

to have more than tw),t6. Proxies vacated \

upon lords' rctiirii, 220. New proxies, ib.

Pruxies not to be u-ed in judicial cases,
though by bill, (6. Nor in controverted elec-
tions of representative peers of Scotland,
life. Nor in committee, ib. Lords who vote
ought to vote also for their proxies, ib.

Proxies when to be entered, ib. Peers
and their proxies need not vote alike, ib.

Prynne; referred to, 90. His ojiinion that
the ptrs ns of peers are attaeliable only in

casi 8 of breach of peace and contempts
with forcr>, lot;, 107.

Public Bill Office; eight copies of
private bills and amended breviate to be
delivered there, 400.

PruLic Money
;
grants of, how embodied

in bills, 273, 274.

—

See also Supply.

Publication op Debates. See Debate.

Publication of Papers; contests aris-

sing out of the publication of papers by
Parliament containing reflections upon

individuals
; legality of Bucli publication

now afiirmed by statute, 125-128.

Purchase-Money
; standing orders of the

lords concerning, 441.

Pylkingtox's Case, 297.

Quakers, Moravians, &e. ; make affir-

mations instead of oaths, 140.

Qualification of Estate ; what, 26.
D H-larations of, to be made, 141. Want
of, admitted by Mr. Southey, and new
writ issued, 340.

QUEEN;
Proceedings when her Majesty opens

Parliament in person, 142; and by com-
mission, 143. Her speech delivered, 142.
Reported in one house by the lord chan-
cellor, and in the olher'by the speaker,
143. Addresses agreed upon in both
houses, 144. Her Majesty's pleasure
made known when she will be attended,
ib. Addresses when presented by the
whole house, and by meml)ers of the
royal household, or privy councillors, ib.

Proceedings on the death of the Duke of
S:ixe Cobourg-Gotha, Wo. Prorogues
Parliament in person ; ceremonies de-
scribed, 165. By commission, ib.

See also Crown.

Queen Caroline; enforcement of the
attendance of peers on her trial, 148.

Question, Cries of; when disorderly, 194.

QUESTIONS

;

Every matter determined upon ques-
tion, KiO. How proposed, ib. Of privi-
lege take precedence, 109. Superseded or
evaded by adjournment, 172. By read-
ing the orders of the day, 173. By the
previous question, ib. ^^y amendments,
175. Complicated, 177. Questions put,
ib. Again stated, 178. Voices in the
house determine the question, and not the
votes, 179. Various forms of anu-ndment,
180-185. Same question not to be twice
offered in a sessi m, 186. Exceptions, ib.

Votes rescinded, ib. Evasions of the rule,

187. Rule as applied to the different
statres of bills, ib.

Members must speak to the question,
195. Rule when no question is before
the house, ib. Questions put to other
members, ib. Personal explanation, ib.

No member can vote if not present
when question put, 212. Various prece-
dents, 212, 213. Votes disalloweel, 213.
Twice put when division not anticipated,
214.
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Railway Bills
;

plans and sections ro-

1

quired, bcsidos tliose upplicablu generally

to the second class of private bills, 'yj,'}.

|

To show embankments and cuttings, ih.
'

Line of railway on section to correspond

with u|)per surface of rails, ib. Vertical

measure s to be marked at change of gra-

dients, ib. Height of railway over or

under surface to be marked at every cross-

inir of a road, &c., ;3',)(j. Tunnelling and

archway to be marked, lb. Constitution

of committees on bills for competing lines

of railway, 413.

Provisions therein; for restriction of

mortgages, level of roads, fence to

bridges, crossing turnpike roads on a

level ; not to be proceeded with till after

deposit of amended plans, 418. Limiting

deviations and alteration of curves, ib.

Special reports on railway bills, 419, 420.

Consideration of reports on Tuesdays,

433.

IlKi'ouT OP Bills; procccdinps on, 282.
Hills rejiririted, 283. Clauses added, und
amendments made, ib.

RiiPojiT OF Phivate Bills;
Commons.— Proeiediiii^'i thereon

; print-

ing and dilivermg of auniidcd bill ; lirevi-

ates; notice of report, 430. Consideration
of report; clauses and amendments refer-

red to standing orders connniltee, 4:*.l.

Recommitmenf, 432. Consideration of
reports of railway bills, 433.

Lords.— lve])ort of private bills, 443.

Special rejiorts, ib. Amended railway

bills to he reprinted, 444.

Representative Peers of Ireland;
law concerning; how elected, 4:c., 10.

Certificate of clerk of the Crown, 6ic.,

135.

Representative Peers of Scotland;
how elected, 9. Certificate of the clerk

of the Crown, 135.

ZoJYfo.—Special reports; provisions to return Book; delivered bv the clerk of
be inserted, 443. Amended bills to be re-| ^he Crown to the clerk of "the House of
printed, 444.

j

Commons, 134. Subscribed by each mem-

R.AINSF0RD, Lord Chief Justice; refused! ber, 141.

to admit Lord Sliaftesbury to bail when. Returns; amended by clerk of the Crown,
committed in 1675, by House of Lords, for 142.

contempt, 57.

Ratcliffe, Sir G. ; the civil power called

on by the commons, in 1G41, to aid in the

apprehension of, 57.

Receivers and Triers of Petitions
;

their ancient constitution and functions,

301. Their appointment still continued

by the House of Lords, 802.

Recognizances; on election petitions,

See also Accounts and Paper.s.

Revolution of 1G88, The; only defined

the constitutional prerogatives of the

Crown, 4. No taxes raised by preroga-

tives since, 319.

Rex v. Wright; refusal of the court to

regard a proceeding of eitiicr house of

Parliament as a libel in this case, 82.

Jurisdiction of the courts in matters of

privilege defined by Lord Kenyon in, 117.346-348.

Recommendation of the Crown; how Rif'"- Lord (164G); 92.

and when signified, 263.
j

Rich, Peter; 66.

Recommitment; of public bills, 284; of Roman-catholic Relief Bill; founded

private bills, 432. upo" the resolution of a committee, 27.3.

,
' ^,„„r.N 1.. ^- • *i I

Oath established by, vly;;;. 462.
Reform Acts (1832); alterations m the',

. ,

elective franchise effected bv, 21.23, 24, 1
Roman Senate; mode of putting the

25. Registration of voters, 24. question in, 178. h. Amendments to

_ ^, , ^ -x,. I- *• ' amendments not understood by, 184. «.

Religion, Grand Committee; discontinu-

ance of its appointment, 229. 1 Roscommon, Lord ;
case of (1829), 109.

Religion; construction of rule concerning
, rqYAL ASSENT TO BILLS;

bills relating to, 272, 273.

Remonstrances; under what circum-

stances received or rejected, 303.

Reply; rules concerning; to what cases

limited, 196.

Report ; of a committee of the whole

house, 229. Chairman instructed to

move for leave to bring in bills, ib. Of

select committees, 237, 238.

Bills passed by both houses cannot he

withheld from, 291. Custody of, in the

meantime, ih. Royal assent Ity comniifi-

sion; its origin, 291, 292. Form of c.mi-

mission, 292. Form of giving royal assent

bv commission, 293. Form of royal a.««ont

to monev bills, 1 (!.".. 29.3. .3.34 ; to public

bills, ib. to private bills. 293 ;
to nets of

grace or pardon, ib. Form of refii.«in(j

roval assent, jft. T'se of the Norman French,



490 INDEX.

RovAi. Assent to Bills—contimted.

293, '294. Royal assent by the Queen in

person, 294. Effect of intbniuilities in the

royal assent, 299. Case of tlie Duke of

Norfolk's attainder, 299, 300.

Royal Family ; messages for provision for

the royal family, 261. Mcssnges to the

royal family, 2r)B. How communicated,

ib. Communications from members of the

royal family, ib.

Saxe-Cobourg-Gotha, Duke of; proceed-

ings on the death of, 145.

Saxon Institutions; subverted by the

Conquest, 1. Adverted to in reference to

the origin of representation, 12, 13.

SCHOOLMASTEltS' WiDOWs' FUND (SCOT-
LAND) Bill; informality in agreementof

the two houses cured by an Act, 298.

Scotland; Peers of, not admitted on

the Union in 1707, as a body, to seats

in the British Parliament, 9. Elect 16

rii)rescntatives from their own body for

each Parliament, lb. Ineligible to the

House of Commons, 27. Entitled to all

privileges of peerage, 94.

Forty-five members assigned to Scot-

land in the British House of Commons (

n

the Union, 21. Antiquity of the repre-

sentative system in Scotland, 21. n. Act
of 1425, c. 52, requiring all freeholders to

attend personally in Parliament, ib. ; and

of 1427, c. 102, defining the constitution

of the House of Commons, ib. Alterations

in the elective franchise of, effected by the

Reform Act of 1832; 23. Number of re-

presentatives for, now in the house, ib.

ScKOGGS, Chief Justice; impeached, 376.

Second Rkading, of pul)lic bills, 276-

279 ; of private bills, 407, 408. 438. 451

;

of divorce bills in the lords, 449.

Secret Co.mmittees ; their inquiries con-

ducted with closed doors; exclusion of

members of tlie liNUse, 236. Of both

houses communicating with eacli other,

258.

Selden ; the bishops brought under tlie

tenure t)y barony by William the Con-
queror, according to,.">. Declared a l)reach

of ijfivilcge in one Parliament punisliable

in another, 70.

Selection, Committee of; its duties, 409-
411. In the lords, 439.

Sekjeant-at-Aums (Lords); his duties,

157.

Sekjeant-at-A RMS (Commons) ;a))pointed

by the Crown, but a servant of the liouse.

162. Enumeration of his duties, tfc. In-

troduces messengers from the lords, &c.
251. Orders all doors to he locked on a
division, 214. Gives notice of prayers to

all select committees, 237. Ordered by
the speaker to do his duty in taking a dis-

orderly member into custody, 228. Or-
ders for the attendance of witnesses fir-

warded by, or served by his officers, 239.

Ordered to take witnesses absconding into

custody, ib.

See also Privileges.

Servants of Members ; formerly free

from arrest on mesne process and in exe-

cution, 83. Have no privileges at present,

84. 92, 93.

SERVICE OF PARLIAMENT;
Duty of members to attend, 147. Li-

cence to lords to be absent, and appoint

proxies, ib. Act 6 Hen. 8, forliidding

memliers of the commons to be absent

without licence, ib. Means taken to se-

cure the attendance of the lords, 148.

Lords summoned, 149. Their names re-

corded on the Journals each day, 148. Call

of the House of Lords, ib. Strictly en-

forced on the trial of Queen Caroline, ib.

And on otlicr occasions, ib. n. Call of the

House of Commons; proceedings thereon,

149.

Sessional Orders ; their character and
operation, 133.

Session House; certain notices of private

bills required to be alfixed to, 391.

See also Notices.

Seymour, Sir Edward ; seized the serjeant-

at-arms, 67.

Shaftesbury, Earl of ; case of, in 1675;
50. 57. Doubts expressed of power of

the lords to imi)rison for a term after de-

termination of session, 71.

Shaftesbury, Countess of; case of, 109.

Sheridan's Case, 56.

Sheriff of Middlesex; case of, in

1840; 50.57-59.

Shire-gemote ; its cliaracter and func-

tions under the Saxon kings, 12.

Shirley, Sir Thomas (1603); privilege

case, 90.

Short-hand M'niTERS (Commons); their

notes printed for the use of committees,

237. How to be corrected by witnesses,

ib. Not to be produced on trials without

leave, 246.

Signatures to Petitions; rules in re-

gard to, 304.
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Sll/ENcp ; to be observed in debate, 207.

Slavery; abolislied by Act of Parliament,

in 183:3, tlirouyliout all British posses-

sions, wiietiier having local legislatures or

not, 30.

Smalley's Case (1575); fine imposed by

the counnons in, 72. The privilege of ser-

vants asserted in, 88.

Smelt, Christopher; committed by the

conmions, in 1G8!), for libel against Peter

Rich, a member, fi6.

Smyth, Sir Tliomas
;
powers of Parliament

;

and limits of prerogative as laid down by, 4.

SoDOR AND Man, Bishop of; has no seat

in Parliament, G. n.

Somerset, John, Earl of; created Mar-
quess of Dublin in the reign of Rich. 2; 7.

South Sea Company; prorogation to

allow new bills concerning to be brought
in, 190.

SouTHEY, Mr. ; his seat vacated for want
of qualification of estate, 340.

Sovereign, The ; name of, not to be used

in debate to influence votes, 200.

SPEAKER;
I. Of the House of Lords.

II. Speaker of the House of
Commons;

1. Generally.

2. Choice of Speaher.

3. His Duties aiid Authority.

I. Of the House of Lords:

General view of the office, 152. The

lord chancellor, or lord keeper, ih. Not
necessarily a peer, ib. Mr. Brougham

sat as speaker, ib. ^^hcn great seal in

commission, 153. Deputy speakers, ib.

Speaker })ro tempore, ib. Duties of

speaker explained by standing order, ib.

Proceedings of the house not suspended by

the absence of the speaker, 155. Case in

1831, ih. Effect of liis limited authority,

npon the conduct of debates, 192. 209.

Azotes on every question, but does not

leave the woolsack, 215.

Reads messages under the royal sign

manual, 26 >. Lord chancellor signifies

the royal jileas'ire that Parliament should

be prorogued, 2G3. Reads joint addresses

of both houses, 2G7. The speaker of tlie

House of Commons on his left hand, ib.

II. Speaker of the House of
Commons

;

1. Generally:

Earliest mention of the oHice, 19. May
have existed long before, ib. His rank

above all commoners, l.'>4. When nccoin-
panied by the mace, can oouimlt witliout
previous order of the fuaise (17. Never
adjourns tbe house l)ut tipoti question • ex-
cept for want of 40 memhers, 152.

2. Choice of Speaker

:

Commons desired t" choose a speak(T,at
the eoninieiiceinent of a ne-.v I'arliuuient

and to present iiiin for royal a])|irol'ation

134. Election oTa speaker described, 1;MI,

137. Royal approliation of tlie speaker
elect, ib. Lays claim to tlie privileges of
the commons, 137, 138. Retains the office

for the whole Parliament, 138. Fonns
observed in the election of a s]icaker, ou
a vacancy occurring during a session, ib.

Exceptions to the forms observed in elect-

ing a speaker, 138. Royal approbation

refused, 139. First, takes the oaths re-

quired by law, ib.

3. His Ditties and Authority :

Counts the house after prayers, lol.

Again counts it at four o'clock, ib. Ad-
journs the house without question first pat,

ib. Tells the house if notice taken, or it

appears on division that 40 members are

not present, 151, 152. General view of liiH

duties, 154. No provision for supplying

his place when absent, ib. House ad-

journs, ib. Another speaker elected, 155.

Effect of the different character of the

office of speaker in the two houses upon

their sittings, ib.

Questions; proposed by him, 171. Put

by him, after the close of a del)ate, 173.

But this act interce])ted by tlie previous

question being negatived, ilf. Mode of

putting questions, 177 ; and colleetinjj

voices, 178. Questions again stated l)y, ib.

Rules tiiat a meiulier's voice determines his

vote, 179.

Every member addresses liim, 191.

Members may not speak after question

entirely put by him, 192. Calls ujwn

member first in liis eye, to speak, 193.

How far his call may be disputed, ib.

\\hen two inendters rise, ib. .Veciuaiiits

members that they must speak to the

question, 194. Maintains order in debate,

197. 209. To call upon members by name

who are disorderly, 207. 209. His autbo-

rity in enforcing rules of the house, 20!).

In* doubtful cases, 210. Is always to be

heard when he rises to sjK-ak, ib.

Divisions.—Calls attenti n to his bav-

in"' caused a number to vote, wlio was not

present when (picstion put, 212. Puta it

to a member whether lie was in tiic house,

ih. Desires members who were not in

t lie house to signify the same, ib. Re|v)rt.H
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Speaker—continued.

tbe numbers to the Louse, 21'2. Informs a

member that he could not be permitted to

vote, 21 3. Desires straugers to withdraw
on a division, ih.

Puts the question, 214. Twice, when
a division is not expected, ib. Directs

the ayes to ^o i'lto one lobby and the noes

into the other, 21G. If two tellers not

found, stops t!ie division; cases, 21 0.

sugofestion that he should require 12 to

divide the bouse, 21(), 217. Declares the

numbers on a division, 217. Gives the

casting voice, 218. Principles by which
he is usually guided in his vote : prece-

dents, ib.

Resumes the Chair. — On a doubt
arising as to the mode of dividing in

committee, 227. Gives his opinion, and
the house again resolves itself into com-
mittee, ib. Speaker resume-: the chair, on

the house being summoned l y black rod,

ib. Or tbe time for a conference being

come, lb. Or if sudden disorder arise in

committee, 227, 228. When 40 members
are not present in committee, 228. Tells

the house, and adjourns it, if 40 be not

then present, ib.

Witnesses.—Issues warrants to keep-
ers of prisons to bring up witnesses in

their custody, 239. Issues warrants for

the attendance of witnesses, before the

meeting of an election committf e, ib. Dis-

obedience punished, 240. Grants leave to

short-hiind writers to attend trials in

the recess, 24G. Rules concerning the

examination of witnesses and prisoners at

the bar by him, 240, 247.

Messages and Addresses, §-c.—Reads
written messages from the Crown at

lengtii, 260. Speaker's state coach ap-

proaches the palace by the central mall

in St. James's Park, 2G7. Advances to

the throne on the left hand of tlie lord

chancellor, on presenting joint addresses,

ib. Reads addresses of the commons,
2G8. Mover and seconder on his left

band, ib. Reports answers to addresses

presented by the whole house, ib. Com-
munications from the royal family ad-
dressed to him, ib.

Elections and Writs.— Issues warrants

for new writs, liy order of the house, dur-

ing a session, .338. And a supersedeas of

writs in certain case'', ib. Issues war-
rants for new writs during a recess, under
statutes 24 Geo. 3 and 52 Geo. 3; 338,

339; A pp. 4G3. His appointment of

members to execute these duties, in case

of his own death, &c., 339. Ordered not
:

to iflsue his warrant for new writs, .308. I

Speakixg ; rules in regard to. See De-
bate.

Speech, Freedom of. See Freedom
OF Speech.

Spiritual Lords. See Bishops. Lords
Spiritual.

Staxdixg Orders ; their character and
operation, 132. Collected by the lords;
but not by the commons, ib.

Staxdixg Orders coxcerxixgPrivate
Bills ; motions for dispensing with not
to be made witliout notice, 433.

5eealso Private Bills, and the seve-

ral classes of Bills to which they
relate.

Standing Orders Committee;
1. Commons.

2. Lords.

1 . Commons.—Its functions ; reports
for leave to proceed, 404. That standing
orders ought not to be dispensed witi),

405. Clauses and amendments proposed
on report, and third reading of private
bills referred to, 432.

2. Lords.—Standing order committee
(lords), 435, 43G.

Statistics ; statistical value of parliamen-
tary accounts, 313. 315.

Statutes; proceedings of Parliament
sometimes governed by statute, 133. In-
formalities in passing, 296-300.

See also Bills, Public.

Stockdale v. Hansard; case referred

to, 75. Expositions of the judges in refer-

ence to the general jurisdiction of the
courts in matters of privilege, 119, 120.
Outline of the proceedings in this case,

125-127.

Strangers; order for their exclusion from
the lords not enforced, 163; nor in the
commons, ib. Interpretation of tlie order,

164. Strangers only present upon suffer-

ance and may be excluded by notice being
taken of their presence, ib. Excluded on
a di\ision, 213.

Strode's Case ; the privilege of freedom
of speech by the commons violated in, in

15] 2; 77,78.

Stuart, Peter; committed by the commons
in 1805 for libel on the house, 64.

Subpcenas ; claims of Parliament to pri-

vilege of not being summoned by subpoena,
101. Claim not iiDW enforceil, 102. ^lem-
bers of one house not allowed to be sum-
moned by the other without message de-
siring attendance, 102.
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SUBSCHIBKRS TO U.VDEUTAKIXG3 ; their

votes disallowed, 22-2.

Sdbscrii'tion Conihactsj to three-

fourths the iimoiint of the estimate, 393.
When declaration, or declaration and esti-

mate of rates, may be siil)stitiite(l (7;.

Contract to contain christian and sur-

names of parties, &c., 394. Amount of
deposit required thereon, lb. Not valid

unless entered into before close of pre-
vious session, ib. Printing and delivery
of, ib.

Subsidies; early period at which the
people had a share in granting, 17.

See also Supply and Ways and
Means.

SuGAK Duties, Annual ; voted in com-
mittee of ways and means, 330-

Summons; Parliament can be assembled
by the act of the Crown alone, 31. In-
stances of the lords and commons meeting
by their own authority, lb. ]\Ianner of
summoning Parliament by writ of sum-
mons, 33. Parliament may meet without
summons, by Act G Anne, c. 7, on demise
of the Crown, ib. By 37 Geo. 3, c. 127,
such Parliament to exist for six months
only, if not disolved in the meantime, 34.

Sums, Greater and Lesser; the least sum
and the longest time to be first put, 22G.
280. 331.

SUPPLY, AND WAYS AND MEANS;
Right of the commons in voting sup-

plies, 39, 40. Feudal origin of Parlia-

mentary taxation, 316". Increase of the

wealth and political influence of the com-
mons, 317. Growtli of the commons'
right of supply, 318. Stiitute De tullaijio

non concedendo, ib. Taxation of the

clergy in convocation from Edward 1 to

Charles 2, ib.

Commons' right to originate grants

acknowledged, Plenry 4; 319. Sui)ply

bills then presented by the speaker, ib.

All imposts levied by prerogative ceased

at the Revolution, ib. Recognition of the

exclusive right of the commons to grant

su))plies, ib. Legal effect given to their

grants before the Appropriation Act, ib.

;

but liable to be regarded with jealousy,

319, 320. n. Immediate effect given to

votes of the commons, 320. Irregularity

of proroguing or dissolving Parliament

without an Appropriation Act, ib.

Exclusion of the lords from altering

supply l)ills, 321. Rat s and charges not

to be altered by the lords, ib. Special

entries in the Journal on agreeing to

amend meuts, 321, 322.

Rule regarding jjocuniarv penuitien,
322. Tacks to bills of sup])ly", 32;J. Con-
stitutional jiriueiple of supply expjaliii'd,

324. Reeciminciidation of the Crown prior
to grants of nmncy, 32.J ; or thr- offt-r of
petitions, reports, or motions, sug'^'csttiiig

such grants, ib. Petitions for compound-
ing debts due to the Crown, ib. Motions
for grants not- to be presently entered
upon, 320.

Royal speech at the commencement of
the session, 320.' Supply granted, ib.

Committee of supply, 327. Esliuiates,

when presented, ib. Nature and amount
of annual grants describL-d, ib. Payments
secured by Act of Parliament, ib.

Sittings of committee of 8up])ly, 328.
Estimates projiosed, ib. Chairman of
committees of supply and ways and
means, ib. Committee of ways and
means sit after first report of committee
of supply, 328, 329. Functions of these

committees distinguished, 329.

Services provided for by the committee
of supply, 329. Cliari;es uj)m the Con-
solidated Fund beyond their control, 330.

Exchequer bills
;
proceedings of both com-

mittees thereon, ib.

Proceedings in committee of wnt/x and
means, 331, 332. Annual budget, .331.

Report of supply and ways and means,

332. Propositions for reducing ciiarges

upon the people, 333. Appropriation Act,

333, 334. Grants othenvise than in com-
mittee of supply, 334. Addresses for puli-

lic money, 33.5. Taxes imposed otherwise

than in committee of ways and nuuins, ib.

Taxes for revenue purj)oses in committee

of ways and means; for fiscal regulation

in other committees, 330.

Sureties, on election petitions, 340-348.

Swift, Mr.; committed by the commons,

for challenging Sir J. Wrottesley, a mem-
ber, 65, CO.

Tacks to Money Bills, 323, 324.

Taylor, Mr. ; expelled the House of Com-
mons in 1041, and declared for ever inca-

pable of sitting, 43.

T.VXATION ; feudal origin of parliamcntan,'

taxation, 310, 317. Cessati >n of all taxes

by prerogative after the Revolution in

1088; 319.

See also Supply.

Taxes ;
petitions against proposed taxes for

the service of the year may now be re-

ceived, 307.

Teignmoutii, Lord; difference betwc«Mi

lords and commons concerning the proper

mode of summoning liim, 242, 243.
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Tellers;

Lords.—One teller for each party, 215.

Commons.—Two for each party in a

division, 216. If two not found, no divi-

sion takes place, ih. If they differ, ano-

ther division necessary, 217.

See also Divisions.

Temple, Master of the; case of, 19

Edw. 1 ; 85.

Thanks of the House ; entitle a member,

by courtesy, to his place, 14G. Motions for

entitled, by courtesy, to prectdfuce, 170.

Third Reading ; of public bills, 285, 286

;

of private bills, 433. 454.

Thorpe, Mr. Speaker ; extraordinary case

of privilcjie ; the privilege of freedom from

arrest admitted, but hrld to be overruled

bv the law in the case of, 85, 86. 97. 104.

115.

Throm'ER, William ; committed by the

commons, in 1559, for contempt, in words,

against the dignity of the house, 63.

Tithe Commutation Bills; did not con-

cern religion so as to originate in com-

mittee, 273.

Titles of Bills; when altered in the

lords, 286. Settled in the commons after

bill passed, ih. Hinds the committee not

to introduce clauses or amendments foreign

to it, 280, 281. Unless authorized l)y in-

struction, 281. Of private bills, may not

be changed without leave of the house,

406.

Titles of Honour ; all titles of honour

the gift of the Crown, 5.

Titus Gates ; case of, 160.

Topham's Case, 51.

Tracey, Sir J. (1597) ; case of, 103.

Trade Grand Committee; its appoint-

ment discontinued since 1831 ; 229.

Trade; construction of nile concerning

bills relating to, 272,273. Standing order

of the lords concerning bills for regulatuig,

450.

TREA6UKY Bench ; 14.j, 146.

Trench, Sir F. ; words of heat between

him and Mr. Kigby Wason, 205.

Triers of Petitions ; their ancient con-

stitution and functions, 301. Still ap-

pointed by tlie lords, 302.

Sec also Petitions.

Troubridge, SirT. ; withdraws, 210,

Turner, Sharon; Extracts from his His-

tory of the Anglo-Saxons on the character

ami functions of the Witteua-gemote, 12,

13.

[Jniformity, Act of, 1 Eliz. c. 2; passed

by the queen, the lords temporal and tlie

commons, 10.

Universities of Oxford and Cam-
bridge, the members for the, denomi-
nated burgesses, 22. «.

Unopposed Returns; notices for, 169.

Usage of Parliament; how collected,

131.

Usher of the Black Rod: Gentleman
AND Yeoman Usher ; their duties, 157.

Orders doors to be locked on a division,

214. Commands the attendance of the

commons in the house of peers, when
Queen present, 142. 165. Desires their

attendance, when lords commissioners pre-

sent, 143. 165.

Vaughan's Case, 89.

Vaux, Lord ; case of (1625), 107.

Verb, Robert de, Earl of Oxford ; created

Marquess of Dublin by Richard 2, being

the first upon whom the title was con-

ferred, 7.

Viscounts; origin of the title, 8.

Vote Office, House of Commons; distri-

bution of parliamentary papers by, 312.

Vote of Thanks ; allowed precedence I)y

courtesy, 169. When precedence should

be claimed, ib.

Votes of the House; rescinded, 187.

Reflections upon, disorderly, 198.

Votes and Proceedings (House ofCom-
mons) ; how compiled; nature of the en-

tries, 157. The Journal prepared from

them, ib.

Wages of ^Iembers; amount of, in time

of Edward 3 ; 21. Tlie charge considered

a burthen on small and poor communi-
ties, ib.

Walpole, Sir Robert; use of king's name
b}', 201. Resigned after an adverse vote

on the Chippenliam electiou petition, 341.

Ways and Means, Committee of ; its func-

tions explained, 329-332. 335, 336.

See also Supply and Ways and
Means.

Walsh's Case (12 Edward 4), 98.
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Warwick, Earl of (10-28); privilege of

servants, 92.

Wellesley, Mr. Long; refusal of privi-

lege to, committed by Lord Cliaiicellor

Brougham in 1831 for contempt, 108.

White, Thomas (1G66) ; fined by the com-
mons for absconiling from custody of ser-

jeant-at-arms, 74.

Wilkes, Jolni
;
proceedings in reference to

his ex|)ulsion and re election, 42.

WiLLES, Lord Chief Justice; tlie jjower of

a party to brinji an action at common law,

notwithstanding any order of the House
of Commons, affirmed by, 118.

William the Conqueror ; change in the

tenure under wliicli spiritual lords sat in

Parliament, effected by, 5. Styled him-
self Earl of Normandy, 8. His charter

adverted to, 316.

Williams, Sir William ; outline of the

proceedings against in 1084. for the pub-
lication of Daugerfield's Narrative, by or-

der of the house, 122.

WiNTON, Earl of; reference to his impeach-
ment, 378.

WITNESSES;

1. Generally; Privilege of Wit-
7iesses.

2. Hoio summoned and examined
by the Lords.

3. By the Commons.

1. Generally ; Privilege of Witnesses-

—Privilege of freedom from arrest and

molestation enjoyed by, in atti'iidance on

either house of Parliament, 1 10-1 12. False

evidence in the lords, perjury, 243. In

the commons, a breach of privilege, 245.

Before election committees, 364.

2. How summoned and examined by

the Lords.—Ordered to attend at the bar

to be sworn, 238. Keepers of prisons or-

dered to bring them up in custody, ih.

Service of the order when a witness ab-

sconds, ib. Ordered into custody, ib. Exe-

cution of this order stayed, 239. Address

to the Crown for a proclamation, with re-

ward, ib. Peers and peeresses, how sum-
moned, ib.

Sworn at the bar, 243. 440. Examined
at the bar, 243. By select committees,

ib. Peers, how examined, 243. 247. And
members of the House of Commons, ib.

3. By the Commons.—How summoned,
to be examined at the bar, 239. Order
how served, ib. Speaker's warrants to

keepers of prisons to bring up witnesses in

tlieir custody, 239. Witmsscs not attend-
ing, ordered into custody, ib. .\iu\ uIko
persons aidin<j: them, ih. Sent to New-
gate wlien appreiieiided, ib. If not apjire-

hendcd, addn ssc s for prorlnnuition, with
rew:ird, 240. Modes of examiiiiiii; them
at tlie bar, 246, 247. If lords ..f I'urliu-

ment, judges, or tiie lord mjyor, 247.

-Election Cffitimi flees.— Bcfcire meeting
of the committee, sunnnoued by speaker's
warrant, 239; afhTwards by cliairinan's

order, 240. Examined u])ou oatli by elec-

tion coiiiniittees ; liow suiiimoiied, 3(i3.

Punishnu'Ut of misconduct, ib. May bi-

committed by warrant from theohairnmri,

ib. False evidence, perjury, 3(i4. I'm-
secuted by the attorney-general, ib. Ex-
cluded from the committee room, 30">.

Commission to examine witnesses in Ire-

land, 370-373.

Select Committees.—Rules for correct-

ing the minutes of their evidence, 2.37.

Summoned by order fmm chairninn of

select committee, 233. Their attendance
generally secured by chairman's order,

240 ; if not, an order of the house for Ids

attendance, ib. Before a committee on a
private bill can only be enforced by tlie

liouse, 240. Proper form of a]>plieaiion,

428. Their expenses, when nlloweil and
under wliat regulations, 247, 248.

How summoned iu impeachments, 377.

Wittena-gemote ; its character and func-

tions under the Saxon kings, 12, 13.

Presence of the people at its delibera-

tions ; difficult to ascertain in what capa-

city, 13. Great council helii at \Vmche.«-

ter iu tlie reign of Ethelwolf, a.d. H,>,j, at

\y!!ic'i the pt-ople attended, ib. Similar

council held in tiie fiftli year of the reign

of Canute, ib.

Woodfall, H. S. ; committed Ity the com-
mons, in 1774, for publishing libel on the

speaker, 66.

Woolsacks ; lords withdrawing there, not

told iu a division, 214.

Words; ordered to be taken down, 197;

but objection must be made iuimediati'Iy,

206. Various rules concernintr objection-

able words in debate, 19S-2n2. Exce|>-

tioiis taken to words, 202, 203. Wonis

of heat, 204, 205. May interrui-t de-

bates, 176.

Wright, Mr. Justice; refused to admit Mr.

Murray to bail, committed iu 17.'j1, by the

I

commons for contempt, 67.
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Writs ; issue of writs by the House of Com-

mons, on vacancies during a session, 337.

Supersedeas of writs, 338. Speaker issues

warrants during tlie recess, in cases of

dcatli and elevation to tlie peerage, ib.

Speaker's appointment of members, 339.

Form of certificate, App. 463. In cases

of bankruptcy, lb. Acceptance of offices

under tlie Crown, ib. ; or lord lieutenant,

ib. Chiltern Hundreds, 340. Other occa-

sions for issuing writs, ii. Issue of, sus-

pended on report of election committees,

368.

Wkits of Summons ; summons to peers

to attend Parliament, formerly dependent

on the royal will, 5. House of Commons
elected by virtue of a writ from the Crown,

ib.—See also Summons.

Wbottesley, Sir J. ; challenged, 65.

Wyxduam, Sir W. ; ordered to wfthdraw,

211.

Yarington, Mr.; committed by the com-
mons in 1680, for libel against a member,
66.

Prinfpfl by .Inmcs k Lukp J. Hnnsard,
iM'nr LiiiniliiVInii I''i(;lUs.


